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CEDAW and women in Iraqi legislations
(Study)

The Recommendations ensuing from the study

The Personal Status Law

There is no legal justification for the Iraqi reservations on CEDAW
since these reservations are made on international provisions while
there are similar international provisions that are currently in force;
or, there is a national law currently in force, that contradicts with the
reservations. Therefore, the reservations are not justified and we re-
quest the government to re-examine and cancel said reservations in
light of the reasons set out in this study.

In order for the definition of the marriage contract to be in line with
the noble goals of the family institution and in conformity with the
provisions of the Islamic Sharia and the International Bill of Human
Rights, we recommend the adoption of the definition included in the
amendment introduced in the Kurdistan region. The definition reads
as follows: the (Marriage is a consensual contract between a man and
a woman, by virtue of which they shall be lawfully permissible to each
other, for the purpose of establishing a family on basis of love, com-
passion and shared responsibility).

In order for the marriage to be valid, the two parties to the contract
should have reached 18 years of age, in accordance with the provi-
sions of the Civil Code, the provision of Article 7 paragraph (1) of
the Personal Status Law and the Convention on the Rights of the
Child. The judge may authorize the marriage of a 17-year-old person
tollowing the submittal of a medical report from an official medical
authority confirming attainment of legal puberty and physical ability
of the applicant.
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A man may only marry a second woman with the consent and ap-
proval of the first wife and under certain conditions specified on an
exclusive basis, such as infertility. In such case, the man shall accord
both women equal treatment even emotionally. The second marriage
shall be deemed null and void if concluded outside of Iraq.

A wife shall not be obliged to obey her husband contrary to the rights
and freedoms prescribed to her under the Constitution and included
under the title on rights and freedoms stipulated in the Constitu-
tion.

A wife may request the Personal Status Court to consider the hus-
band as having behaved out of ill-will (Nashez) when the reasons and
conditions for his (Nushuz) [a behavior which comes out of ill-will
and seriously disturbs the other partner] are met. In this case, the
husband shall be bound to pay alimony to his wife for the duration of
his Nushuz. In the case of separation, he shall pay the deferred dowry,
the waiting period (Iddat) alimony and any other due compensation,
based on the Quran “And if a woman fears from her husband ill-will
or desertion” (verse 128 of Surah an-Nisa).

Khula: the right of a woman to seek a divorce from her husband in
Islam for compensation (usually monetary) paid back to the husband
from the wife. It is admitted by the part of the Doctrine (figh) that
a woman is allowed to initiate a divorce under the mutual consent of
the husband. However, there are differing interpretations of Khula,
which do not require the consent of the husband as long as the wom-
an is the party requesting the Khula if its conditions are met and the
woman is willing to renounce on any financial claim on the husband
and any entitlement to the matrimonial home. This was retained by
the Egyptian and Syrian legislators and recently by the legislator of
the Kurdistan region, therefore we recommend allowing a woman to
initiate a divorce without the husbandis consent.

If a girl was married before reaching adulthood i.e. before complet-
ing eighteen years of age, she may, after completing eighteen years,
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whether or not the marriage was consummated, have the choice be-
tween staying married or requesting the dissolution of the marriage.

The marriage to a widow or a taking back a divorcee if the man had
married after the divorce a second wife, shall require obtaining the
permission of the Personal Status Court.

It is very difficult for those to whom alimony is ordered by virtue
of a court decision to enforce this decision, since the husband or-
dered to pay it may evade, be absent or have an unknown domicile.
Therefore, we consider it necessary to activate the Alimony Fund and
to return the necessary amounts necessary to the Fund by allocating
such amounts in the annual financial stateis budget. The Fund may
have the right to sue the husband ordered to pay alimony, to recover
whatever amounts it paid on its behalf as alimony.

It is necessary to activate the provisions governing separation and to
issue a recommendation to the judicial authority to rule for separa-
tion when its reasons and conditions are met, and not to invoke the
maintaining of the harmonious family ties when this family harmony
has been broken and its conditions are not met. The judicial authority
must take the philosophy of the legislator into consideration when
applying the provisions on separation.

The conditions confirmed in the marriage contract must be taken
into consideration, including the wifeis right to obtain divorce and
her right to request to return and resume marital life.

None of the formulas known by the doctrine shall be set as a condi-
tion for granting divorce, since the will to divorce under any formula
shall render the divorce a fact.

Any person who renounces the promise of marriage, engagement or
the reading of the Fatiha without a legitimate reason fi shall be sub-
ject to tort liability provisions included in the Civil Code, when the
damage has actually occurred.

The wife just like the man must be able to request separation after
that the judgment on Nushuz becomes conclusive, instead of waiting
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20.

21.

for two years according to the law, taking into account the (Iddah)
waiting period.

The wife may request separation if she has been abandoned by her
husband for two years; and in an unconsummated marriage she may
request separation if the husband does not consummate the marriage
within two years from the date of the marriage contract. These are
very long-term durations which the life of the wife is disrupted, and
we recommend that this duration be restricted to one year only.

It is necessary to speed-up the legislation of a draft law on the protec-
tion [of women] from domestic violence. This draft law is currently
examined by the Council of Ministers and it must be referred to the
House of Representatives as soon as possible.

Removing the legislative confusion in terms of those whose affinity
(lineage) is acknowledged and those with unknown descent in the
Personal Status Law and Juvenile Welfare Act in order to preserve
the dignity and humanity of those whose affinity is acknowledged
so that the latter does not suffer as result of the discrepancy in the
legislative texts.

The provisions on inheritance by kinship must be unified for all re-
ligious sects and Article 89 of the Personal Status Law must be ad-
opted as is. This is will of the legislator in order to consecrate the
sense of citizenship firstly and secondly to prevent sectarianism.

A non-Muslim must be able to inherit a Muslim, as decreed by
Ayatollah Yousef Sanei and published in the Ijtihad-wal-Tajdid

Journal.

Article 74 of the Personal Status Law specifies that if the child, male
or female, dies before his father or mother, he shall be considered as
alive upon the death of any of them. It is therefore supposed accord-
ing to the Sharia provisions, that his wife should be among those to
whom the legacy shall be handed down without that this be restricted
to his own children, males or females, in order to do justice and to
comply with the Islamic Sharia provisions.
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The Penal Code

Article 41 of the Penal Code concerning the right of a husband to
discipline his wife must be cancelled since it is an article that legiti-
mizes discrimination and violates the provisions of Article 14 of the
Constitution.

There must be equality in the provisions on adultery specified in Ar-
ticle 377 of the Penal Code between the husband and wife and the
necessary legislation must be passed to lift discrimination between
them.

The crimes committed under the pretext of honor should not preclude
the punishment of the perpetrator. The principle of proportionality
between the criminal act and the punishment must be applied, taking
into consideration the international provisions on violence against
women. The proposed provisions shall determine the power of the
judge looking into the merits to impose the punishment.

Ambiguity in Article 380 of the Penal Code must be removed. Any
husband who incites his wife to commit adultery shall be punished
even if she does not obey her husband in this respect, since the mere
incitement is deemed as a crime that must be sanctioned. This applies
even to attempt of incitement.

Article 395 specifies the following that “Any person who seduces a
woman over the age of 18 with a promise of marriage, has sexual
intercourse with her and subsequently refuses to marry her is punish-
able by detention”. This sanction must be severer. Detention means
that the crime is a misdemeanor and the minimum sanction for a
misdemeanor is three months and one day and this is a very simple
sanction that does not correspond with the gravity of the committed
criminal act.

Article 398 specifies that “If the offender mentioned in this Section
(relating to rape) then lawfully marries the victim, the lawsuit ceases
and becomes void and any investigation or other procedure is dis-
continued and, if a sentence has already been passed in respect of
such action, then the sentence will be quashed.” This article must be
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reviewed. It harms the victim twice; the first time when she was raped
and the second is when she is married to her rapist. Moreover, this
article rewards the offender who is not punished although the act he
committed constitutes a crime whose elements are all met. Therefore,
this text must be fair to the victim and it must not allow the perpetra-
tor and the legislator to cause harm to the victim.

Article 409 of the Penal Code specifies that: any person who surprises
his wife or any of his relatives within the prohibited degrees (mahram)
in the act of adultery or in bed with her lover and kills them immedi-
ately or one of them or assaults one of them and such an assault leads
to death, or causes permanent disability, is sanctioned by a period
of detention. The above is a right only acknowledged to the hus-
band and not to the wife in the same situation wherein she finds her
husband with another woman. This constitutes a clear discrimination
between the spouses that violates Article 14 of the Constitution and it
necessary to set forth a legal text that eliminates discrimination.

Article 417 of the Penal Code on abortion must be re-examined. A
legal text must be passed that obliges abortion if the infant consti-
tutes a threat to the life of the pregnant women, or if the pregnancy is
weak or the infant is deformed and mentally handicapped. Abortion
must be performed at the expense of the state.

The Civil Status Law
Article 21, paragraph 3 of the Civil Status Law specifies that “mi-

nor children shall follow in their religion the one who adapts the Islamic
religion of their parents”. This Article violates Article 42 of the Consti-
tution which gives the right to every individual to freedom of thought,
conscience and religion. This also violated Article 37 of the Constitution
which provides that the State shall guarantee protection of the individual
from intellectual, political and religious coercion. In light of this consti-
tutional clarity, Article 21/3 of the Civil Status Law is unconstitutional
and the Federal Court must rule on its unconstitutionality based on an
action instigated for this purpose, or a legal text must be passed on its
cancellation.
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Law of Evidence

The texts must be clear and explicit regarding the necessary number
of witnesses and woman’s testimonies must be equal to that of a man in
all matters of evidence, including the testimony in personal status matters
in accordance with the provisions of Article 14 of the Constitution and
following. Moreover, no legal text violating the provisions of the Consti-
tution shall be retained wherever it is included in the laws.

The Electoral Law

The legal provisions included in the Electoral Law must be a genu-
ine expression of the will of the voters. A voteris vote shall not revert to
any candidate he/she does not want to vote to. The appropriate method
for calculation of ballots must be retained in order to ensure everyoneis
contribution so that the chosen candidate is elected. These texts must
prevent the monopoly by large parliamentary blocks of the representative
authority seats.

The Law on Non-Governmental Organizations

The executive department competent to grant the license of in-
corporation must be affiliated to an independent authority such as the
Judiciary, for example, instead of being affiliated to the General Sec-
retariat of the Council of Ministers. Experience has shown that the
General Secretariat is trying to subjugate the law and to prevent non-
governmental organizations who disagree with the government from
obtaining a license.

Law on Combating Prostitution

The Revolutionary Command Council Resolution #234 0£14/10/2001
specified that there shall be punishment with death sentence for whoever
commits the crime of sodomy with a male or a female or violates the
honor of a male or female without his or her consent and under the threat
of arms or by force. This provision must be cancelled and the punishment
must be replaced with another that corresponds to the criminal act com-
mitted by the offender.
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International human rights conventions

The appropriate mechanism must be developed for the implementa-
tion of international human rights conventions to which Iraq is a party
and which are ratified by Iraq and became part of its legislation. The
objective behind said international conventions must be achieved. The
relevant legal texts must not remain on paper and they must be applied
in practice in order for the Iraqi national to obtain and exercise these
rights.

The Constitution

Article 41 of the Constitution must be abolished. Since it eliminates
citizenship, consecrates sectarianism and abolishes the Personal Status
Law. The latter has good advantages and is favorable to the family and the
individual. This was proved during the five decades of implementation of
the Personal Status Law of 1959. Moreover, the regional neighborhood
testifies to the quality and acceptability of its provisions.
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