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Regional Comparative Report on 
The State of the Judiciary in 
Some of the Arab Countries 

Introduction 

The first recommendation from Imam Ali to Malik Bin Al-Ashtar Al-Nakha’i 
when he made him the ruler of Egypt was “choose for your judiciary the best from 
among your subjects…”.

 The judiciary was, and still is, a power that is founded on the principle of 
supplementing the power of the legislator and giving it prominence and application.  
And it was not just that, but even at times throughout history it assumed, in addition 
to its being a judge among people by applying the law, a function which was part of 
the legislative branch, as was the status of the Roman Judge Préteur who got to the 
point and authority where he himself laid the laws and regulations. 

 The rapid progress in life and the expansion in the various areas thereof as 
well as the diversity of its problems have increased the seriousness of the judicial 
function, i.e. they have forced upon the judge to exercise some legislative power – 
albeit the principle of separation of powers does not grant him this authority – by 
having to interpret the laws, fill their deficiencies, and derive rules and applications 
that are not provided for in the applied positive laws.  He must do so in order to find 
the appropriate solutions for the new developments that have no precedent in law or 
interpretation.

The reform of the judiciary remains a major dilemma because of its impact on the 
rights of individuals and groups.  A good judiciary cannot be good except through the 
goodness of those who watch over it and its affairs, and their awareness of the 
necessity that judges be endowed with mind, wisdom, knowledge and integrity and 
to find the adequate material and moral means to insure these principles, by 
establishing the judge’s authority on the basis of his financial and professional 
independence and affording him the modern means to enhance his knowledge and 
develop his mental faculties, in addition to securing the means necessary to provide 
people unobstructed access to justice and an appropriate and effective execution of 
judgments.2

                                           
2

Regional Best Practices: Enforcement of Court Judgements, Lessons Learned from Latin America, April 2004, 
by Keith Henderson, Angana Shah, Sandra Elena, Violaine Autheman, Editor Keith Henderson, IFES.
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The judiciary has two concepts that seem to be contradictory.  The first 
considers the judiciary a constitutional power among the other legislative and 
executive powers.  It was given a specific function, which is the application and 
interpretation of the laws that are enacted by the legislative branch without giving the 
judge any right to render his judgments in the form of statutes, as the Roman Judge 
Préteur used to do.  The second considers the judiciary a job and not a power due to 
the historical domination of the procedural power over the other powers in general 
and over the judicial power in particular.

”…whereas another side of jurisprudence gave the judiciary the power to review the constitutionality 

of laws, although the Constitution did not organize this review.  We see that this opinion is the 

preponderant one because the soundness of its argument and the rationale behind its results and 

its guarantee of some review authority over the work of the legislative branch.  When the judiciary is 

hearing a dispute, it searches for the legal rule to be applied to the dispute within the entirety of the 

legal system of the State, beginning with the organic law, which is the Constitution, and then moving 

down to the lowest stone of the legal pyramid of the State.  Therefore, if he finds a conflict between 

a lower stone and a higher one, he dismisses the lower and applies the higher.  If he finds in the law 

to be applied any violation of the Constitution, he must dismiss the rule that is in violation of the 

Constitution and adjudicate based on the constitutional rule as being the higher rung.  All of this 

goes straight to the heart of the judge’s work considering the judiciary is the authority on the 

interpretation of the law and on its work on all disputes brought before it.  The first and most 

important of these laws is the highest of all which is the Constitution…”

Judge Rahim Hasan Al-Okaili, Review of the Constitutionality of Laws. The Al-Sabah Al-

Jadid Journal. http://www.newsabah.com

 “The judiciary is an independent power by virtue of the principle of separation of 
powers, equal to the two executive and legislative branches.  If the legislative branch is 
the one that makes the law and the executive branch is the one that enforces it, then 
the judicial branch, as an independent body, is the one that interprets and applies the 
law.  The independence of the judiciary means its independence financially, 
administratively and juristically, and the criminalization of any interference in its affairs, 
including the independence of the judge as an individual when carrying out his duty… 
and there shall be no authority over judges but the law…” 

“… the Judicial Branch is the courts and judges, and above them the Supreme Court of 
the Republic which is constitutionally entrusted with the exercise of review over the 
courts and judges and review of the constitutionality of laws, regulations, statutes and 
decisions issued by the other branches…”  

Opinion of “The Charter” .. A Judiciary that Wins the Respect and Confidence of 
the Citizenry.  Dated 25/10/2004
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 However, most of the States that tested the principle of multiplicity of powers 
and the conflict and separation among them, have developed the two concepts to 
perfection.  They have made the judiciary an independent constitutional power that 
performs one of the most exalted functions in the State and society, which is to 
establish the concept of justice by revealing, proving and establishing the truth.  This 
guarantees the security and reassurance of the individual and society with all the 
economic implications thereof, in addition to pointing out the effective impact of a fair 
judiciary on encouraging investment and the prosperity and growth of economic 
activity through the safeguards that it provides investors. 

A fair, good and competent judiciary was, and remains to be, the pursuit of all 
regimes and States however different they are in their capabilities and readiness to 
grant the judiciary the competence or independence.   New societies have become 
aware of the need to elevate the judiciary to the level of being a real effective power, 
and secure the qualified talent, financial and moral resources and work tools that it 
needs.  This will undoubtedly achieve the humanitarian and economic development 
of these societies, avoid having to resort to alternative justice, and rise to the level of 
safe and effective economic investment. 

“No democratic country will be able to preserve its democracy without the commitment to 
impose the rule of law, which is made applicable, is enforced and enjoys protection by a 
judiciary that enjoys independence and credibility. 

The need for reform is clear as a bell… investors will not come with heir investments to a 
country that does not have guaranteed and reliable standards of judicial procedure.  In 
order to attract these investors, the State must provide an acceptable degree of 
confidence and certainty in a judiciary able to administer justice within a reasonable 
timeframe.

http://www.cipe-egypt.org/files/html/art0705.htm
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In the first section, we will present a brief review of the structure of the judicial 
body in the countries covered in this report.  They are as follows: 

Lebanon, Jordan, Egypt, Yemen, Bahrain, Kuwait, Dubai, Morocco, Algeria and 
Tunisia.

And we will show in the chapters of this section the structure of the judicial body and 
the administration of justice, then the independence of the judiciary and the state of 
affairs of judges. 

Thereafter, we will move to a second section to review the development and 
reform plans that were put in place in these countries, whether implemented or not, 
and review the extent of success of, or difficulty in, their application and the reform 
plans that are either pending implementation or still pending preparation and 
research.

SECTION ONE:  ORGANIZATION OF THE JUDICIARY 

  SECTION TWO:  REFORM PLANS AND THE HORIZONS FOR  

DEVELOPMENT
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SECTION ONE:  ORGANIZATION OF THE JUDICIARY

Chapter One:  Structure of the Judicial Body and Administration of Justice

I.  Structure of the Judicial Body

1.  The Judiciary as an Independent Power 

Article 14 of the International Covenant on Civil and Human Rights 
promulgated on 16 December 1976 states the following: 

“All persons shall be equal before the courts and tribunals. In the determination of 
any criminal charge against him, or of his rights and obligations in a suit at law, 
everyone shall be entitled to a fair and public hearing by a competent, independent 
and impartial tribunal established by law.” 

 The Universal Declaration of Human Rights, proclaimed in 1948, had stated in 
Article 10 thereof, “Everyone is entitled in full equality to a fair and public hearing by 
an independent and impartial tribunal, in the determination of his rights and 
obligations and of any criminal charge against him.” Similarly, the European 
Convention for Protection of Human Rights of 1950 states in Article 6 thereof, "In the 
determination of his civil rights and obligations or of any criminal charge against him, 
everyone is entitled to a fair and public hearing within a reasonable time by an 
independent and impartial tribunal established by law."

First, we will mention the convergence among the judicial systems in the 
concerned States, and thereafter we will cite the divergences.

International Fair Trial Obligations: 

Universal Declaration Of Human Rights article 10: "Everyone is entitled in full equality 
to a fair and public hearing by an independent and impartial tribunal, in the determination 
of his rights and obligations and of any criminal charge against him."

International Covenant On Civil And Political Rights article 14(1) :"…in the 
determination of any criminal charge against him, or of his rights and obligations in a suit 
at law, everyone shall be entitled to a fair and public hearing by a competent , 
independent and impartial tribunal established by law…";

European Convention For The Protection Of  Human Rights And Fundamental 
Freedoms article 6(1): " In the determination of his civil rights and obligations or of any 
criminal charge against him, everyone is entitled to a fair and public hearing within a 
reasonable time by an independent and impartial tribunal established by law.";

African Charter On Human And People's Rights articles 7(1): " every individual shall 
have the right to have his cause heard. This comprises…(d) the right to be tried within a 
reasonable time by an impartial court or tribunal". 
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Most of the regimes of the concerned States consider the judiciary an 
independent branch of government3, alongside the legislative and executive 
branches.  In some of them the constitutions provided for this independence, and 
thus the judiciary became established as a branch of government by constitutional 
text; while others went a step further where their constitutions set forth the different 
types of courts, such as the Algerian and Tunisian constitutions, which provided for 
the duplicity of judicial institutions, i.e. the ordinary courts and administrative courts.  
As for the Yemeni constitution, it went even further when it prohibited exceptional 
courts.

All of these countries adopted the principle of a judiciary that is independent of 
the branches of government, despite the disparity of this separation of powers in the 
provisions in the practical sense, and in the application from one country to another, 
as will be demonstrated in another section of this report.

It should be noted that some of these constitutions, such as the Jordanian and 
Kuwaiti, guarantee the independence of judges in rendering their judgments, as they 
are not subject to any authority but the law.  Moreover, they guarantee the 
safeguards granted to judges and the provisions for their irremovability.

However, the independence of the judiciary and judges varies from one 
country to another in the practical sense, when measured against the prevailing 
political, economic and social realities.  However, it is necessary to remember that all 
the concerned countries are sincerely looking to apply recognized international 
standards to their judicial organizations.

                                           
3
 -  Independence of the Judiciary in the Arab World.  A paper presented to the UNDP’s Governance  
  Programme in the Arab World, prepared by Dr. Adel Omar Sherif, President of the Commissioners’ 
  Body at the Supreme Constitutional Court in Egypt and Dr. Nathan J. Brown, Professor of Political  
  Science and International Affairs, George Washington University. 
- Independence of the Judiciary.  2

nd
 Edition 1999.  The Arab Publications Center – Al-Mu’allif 

  Publishing, Farouk Al-Kilani. 
- Reform of the Judiciary and Independence of the Judicial Branch:  Italy’s Experiment.  Jiacomo 
  Uberto, March 2004.  
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3
- Adopted by the Seventh United Nations Congress on the Prevention of Crime and the Treatment of Offenders 

held at Milan from 26 August to 6 September 1985 and endorsed by General Assembly resolutions 40/32 of 29 
November 1985 and 40/146 of 13 December 1985. 

Independence of the Judiciary  

" 1. The independence of the judiciary shall be guaranteed by the State and enriched in the 

Constitution or the law of the country. It is the duty of all governmental and other 

institutions to respect and observe the independence of the judiciary.  

2. The judiciary shall decide matters before them impartially, on the basis of facts and in 

accordance with the law, without any restrictions, improper influences, inducements, 

pressures, threats or interferences, direct or indirect, from any quarter or for any reason.  

3. The judiciary shall have jurisdiction over all issues of a judicial nature and shall have 

exclusive authority to decide whether an issue submitted for its decision is within its 

competence as defined by law.  

4. There shall not be any inappropriate or unwarranted interference with the judicial 

process, nor shall judicial decisions by the courts be subject to revision. This principle is 

without prejudice to judicial review or to mitigation or commutation by competent 

authorities of sentences imposed by the judiciary, in accordance with the law.  

5. Everyone shall have the right to be tried by ordinary courts or tribunals using 

established legal procedures. Tribunals that do not use the duly established procedures of 

the legal process shall not be created to displace the jurisdiction belonging to the ordinary 

courts or judicial tribunals.  

6. The principle of the independence of the judiciary entitles and requires the judiciary to 

ensure that judicial proceedings are conducted fairly and that the rights of the parties are 

respected.

7. It is the duty of each Member State to provide adequate resources to enable the 

judiciary to properly perform its functions."

Basic Principles on the Independence of the Judiciary 
3
 , 1985 (UN), 

http://www.unhchr.ch/html/menu3/b/h_copm50.htm



Regional Comparative Report on the State of the Judiciary  

8

2.  Distinction between the Ordinary and Administrative Courts

The judicial systems of the concerned States are distinct from one another in 
terms of the structure of the judicial body.  Some have adopted a unified system of 
courts, while others adopted a system of distinction between the courts based on 
jurisdictional specificity, whereby they separated between the ordinary civil and 
criminal courts and the administrative courts of both types, administrative and 
financial, by making each one a judicial entity of its own.

Therefore, we find that the judicial systems in Lebanon, Tunisia, Algeria and 
Morocco, make the distinction between two types of courts, the ordinary and 
administrative, and in the latter they separated between the ordinary administrative 
courts and financial courts.  With respect to Egypt, although there is a distinction 
between the two types of courts, ordinary and administrative, there is nonetheless no 
financial judiciary in the latter, as the Central Agency for Audit does not enjoy any 
judicial authority despite the oversight authorities and financial independence it is 
granted.

The remaining countries, Jordan, Kuwait, Dubai and Bahrain, have adopted 
the unified court system, i.e. their ordinary courts are the ones that perform the 
function of the administrative courts through an administrative chamber which is one 
of the chambers of the court.  This chamber does not perform all the functions of the 
consultative councils or councils of state, which is to render opinion on draft 
legislation and decrees, and on the other hand assume the responsibilities of the 
administrative courts.  However, their jurisdiction is restricted to reviewing appeals 
related to universal judgments and invalidation judgments.  They follow the same tier 
system as the ordinary courts from the lowest tier up to the cassation level. 

These countries with unified court systems did not adopt a financial judiciary, 
as the Audit Bureau in Jordan and Kuwait, the Financial Audit Bureau in Bahrain, as 
well as the Central Agency for Control and Audit in Yemen, are not financial courts 
and thus have no judicial authority, in spite of the oversight authorities granted 
thereto or the high statuses given to their presidents whether in their appointments, 
connections, salaries or authorities within their administrations.    

3.  The Pillars and Principles of the Ordinary Courts

The judicial organizations of all the concerned countries covered in this report 
adopt the principle of the multi-tiered court system and distinguish between the 
sitting judiciary (courts) and the standing judiciary (public prosecution).

Furthermore, all the regimes of these States adopt the basic principles of 
justice before the courts, which is equality before the courts, access to justice free of 
charge, and open and public trials, as well as the principle of oral trial proceedings, 
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even with the disparity in the extent of application of these principles from one 
country to another. 

This is the one hand.  On the other hand, many States adopt the multi-type 
court system, where there are ordinary courts, specialized and exceptional non-
ordinary courts, e.g. military courts, Shari’a or denominational courts or committees 
of a judicial authority such as the eminent domain and tax objections committees.  

Jurisdiction Of Ordinary Courts: Tribunals that do not use the duly established procedures of the 

legal process shall not be created to displace the jurisdiction of the ordinary court, which have been 

granted exclusive authority to decide issues of a judicial nature, within their competence as defined 

by law. 

UNBP 3, 5; ICCPR 14; ECHR 6 

Exceptional Courts: Resort to exceptional forms of justice is far less frequent in the Arab world 

than it was a couple decades ago. Those countries that feel that security or other concerns 

necessitate special procedures have often worked to turn exceptional courts (which have 

procedures and jurisdiction defined on an emergency basis) into specialized courts (that are far 

more well grounded in law). This is a clear step in the direction of improving the rule of law. 

However, such a strategy can work best if such specialized courts have procedures that resemble 

the regular judiciary as much as is practicable and also a degree of oversight and participation from 

professional and trained judges. Even in such cases, the move against a unified judicial system has 

its costs for the rule of law. 

Arab Judicial Structures, A Study Presented To The United Nations Development Program, By  Nathan J. 

Brown, Professor Of  Political Science And International Affairs, The George Washington University 

(nbrown@gwu.edu) (With The Assistance Of Nida Al-Ahmad), August 2001, 
www.pogar.org/publications/judiciary/nbrown

” Second:  The historical evolution which descended from the principles that govern 
the judicial organization in the general sense 

This leads us immediately to the enumeration of the fundamental principles of judicial 
organization in the general sense, as historical evolution has descended therefrom, and 
particularly in the modern democratic state, … these principles are in particular:  the 
principle of independence of the judicial branch, the principle of equality before the courts 
which includes the rule of free access to justice, the distinction between the courts of 
general jurisdiction and those of exceptional jurisdiction, the principle of a dual-tiered court 
system, the principle of the multi-judge court and secrecy of deliberations, the adjudication 
of the courts in their districts, continuation of judicial work, the duty of the judge to 
pronounce the judgment and justify on legal grounds, access to an attorney, public trials 
and the competence and integrity of the judge. 

Abaad [Dimensions].  5th Edition, June 1996, the Lebanese Center for Studies 
http://www.lcps-lebanon.org/arabic/pub/abaad/n5/abaad5c.html
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Among these States are those in which the number of exceptional courts has 
now exceeded the ordinary courts, e.g.  Lebanon, where there are military courts 
with broad jurisdiction that covers both military and non-military persons, and handle 
cases involving crimes of a civil nature as long as one of the parties to the case is 
military.  Moreover, there are Shari’a courts for all the different Muslim sects, which 
are under the authority of the Prime Minister’s office.  The Supreme Judicial Council 
has no actual authority over them.  In addition, the religious and denominational 
courts are outside the framework of the judicial organization of the State and follow 
their religious authorities in everything except judgment execution.  This is in addition 
to the justice tribunal, which is a one-tier court contrary to any standard, and eminent 
domain and tax objections committees as well as labor arbitration tribunals that hear 
labor disputes, and the bank court responsible for banks in difficulty, a publications 
court for cases involving publication crimes, and a juvenile court.

The same holds true for Jordan with respect to the Shari’a courts and 
religious tribunals for non-Muslim sects.  This is in addition to a number of special 
courts, e.g. the land and water settlement court, municipal courts, juvenile court, 
State properties court, military courts, State security court and the customs appeals 
court.

In Egypt, there are the military courts, the court of values, and the [political] 
parties’ court.  Similarly, in Bahrain, Tunisia, Morocco and Algeria, we find 
exceptional courts, such as the military courts and the social court of justice, and 
specialized courts, such as the commercial courts in Morocco and real estate courts 
in Tunisia.  In this context, it should be noted that the draft amendment to the judicial 
organization in Algeria, pending debate in Parliament.  It is proposing the 
establishment of specialized real estate, social, commercial and maritime courts.

 As for Yemen, it prohibits the establishment of exceptional courts in any way 
whatsoever. However, it approves the establishment of specialized courts. 

This is on the one hand.  On the other hand, all the concerned countries 
follow the multi-tiered court system, by establishing courts of first instance, appeals 
and cassation, despite the disparity in the judicial designations at the level of the 
courts of first instance.

       

It ranges from the single-judge and first-instance courts in Lebanon, to the 
limited-jurisdiction and general jurisdiction courts in Kuwait, the justice of the peace 
and first-instance courts in Jordan, and the limited-jurisdiction and first-instance 
courts in Egypt.  In Bahrain, however, they are called the lower court and higher 
court.

The Maghreb States uniquely have their own special designations for the 
court of first instance, such as the communal and district courts.

The jurisdiction of these courts is a limited jurisdiction with respect to courts of 
first instance.  The judgments rendered by single-judge courts are appealed before 
the court of appeals, with the exception of Jordan where the judgments of the 
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conciliation judge (justice of the peace) are appealed before the court of first 
instance, and the judgments of the courts of first instance are appealed before the 
courts of appeals.  These latter courts in Algeria are called majaalis [councils or 
tribunals].

All the bodies of appellate courts convene in three-judge panels, with one 
exception which is the court of first instance convening with two judges in Jordan in 
an appellate capacity when reviewing appeals brought before it against the 
judgments of the conciliation judge [justice of the peace].  If there is a difference in 
the opinion, a third judge will join the two original judges. 

With respect to criminal courts, there is disparity among the concerned States 
in regard to the multi-tiered trial system, as some adopt a dual-tiered trial system for 
matters concerning violations and misdemeanors, excluding felonies, or the ordinary 
tribunal or special court, which is single-tiered. 

Some of them allow for appeals in felony cases, and these countries such as 
Morocco where the trials conducted at the communal and district court level for 
matters concerning violations are single-tiered. 

4.  The Public Prosecution or Standing Judiciary4

In the various countries covered in this report, the public prosecution has the 
same function, which is to bring public action and demand the application of the law.  
In addition, in some countries it assumes investigative as well as accusatory 
functions.

Public prosecutors are judges and, in general, are part of the judicial body.

The public prosecution is represented at some civil courts and all criminal 
courts. It is responsible for conducting prosecutions and executing court judgments, 
and in doing so it has the right to resort to restraining force.

In terms of the levels of representation of the public prosecution, despite the 
variation in nomenclature from one country to another, is hierarchical and 
interrelated.  We will not go back and review them in detail, but instead refer to the 
national reports in this regard.

However, what is noteworthy is that the public prosecution in the States 
covered in the report is hierarchically linked with the Minister of Justice, who is 
considered the apex of the hierarchical pyramid, despite the fact that the 

                                           
4

See paper on the state of affairs of the public prosecutions in some Arab states, the modernization 
of the public prosecutions in the Arab states:  Horizons and Challenges. Marakesh, 12-13 March 
2004.  Prepared by Dr. Wasim Harb 
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appointment of public prosecutors in some countries is made by the Supreme 
Judicial Council.  However, most of these countries approve the interference of the 
executive branch either in appointment recommendation or the issuance of the 
appointment decision itself, which in general is issued by the head of the executive 
branch.

With respect to the influence of the executive branch over the public 
prosecution, it varies from one country to another, albeit more pronounced in some 
countries, such as Yemen, due to the public prosecution’s administrative 
subordination to the Minister of Justice in accordance with the rule of hierarchy in 
authority and the inconsistency in legal provisions that results in a state on ambiguity 
in the relationship between the public prosecution and the Minister of Justice.  In 
other countries, such as Kuwait, where the public prosecution, even if tied 
hierarchically to the Ministry of Justice, is not linked with it in anything having to do 
with criminal cases which are outside the authority of the Minister in upholding the 
principle of separation of powers.  Therefore, the public prosecution remains 
independent of the executive branch in any decisions it issues with regard to moving 
and bringing the action, as well as the investigations, disposition and prosecution 
thereof.

5.  Parallel and Alternative Conflict Resolution

In spite of the limited information we have received on these parallel and 
alternative means of conflict resolution in the national reports, some of them, 
however, have been alluded to, albeit rarely, and we will add the others from sources 
outside of this report.

Any alternative conflict resolution methods are considered outside the 
jurisdiction of regular courts and are not equally inclusive of all citizens, e.g. in terms 
of religion or creed.  They may also limit their jurisdiction to the wishes of the litigants 
or adjudicate based on legal principles that depart from those embodied in the 
applicable national law.

A. Thus, the religious courts and tribunals, which do not hear personal status 
matters of non-Muslims and are established, organized and administered by 
the various religious sects outside the framework of judicial organizations, in 
our view are among the parallel means of litigation.  They are entirely 
accepted in the various concerned countries, although some of these 
countries have accepted the application of the religious denominational law in 
the regular courts, and others have completely accepted the fact of having an 
alternative judiciary that applies the religious denominational law, with 
reference to the fact that the appellate authority for all these courts exists 
outside the concerned country. 
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B. On the other hand, there are some countries in which certain tribal customary 
laws are applied in cases involving high crimes, despite the fact that they are 
not acknowledged by common law.  However, these cases are litigated 
provided that the application thereof will result in a general peace by resolving 
complicated matters that are precipitated by tribal customs still in effect, such 
as tribal conciliation which leads to the payment of a diyya [blood money] in 
murder crimes or exiling the murderer to remote places away from his home. 

C. Moreover, the development of the economic situation and the need to resolve 
some of the commercial disputes that arise from the execution of some 
specialized contracts or disputes that require quick resolution to avoid the 
lengthy and slow judicial procedures of the regular courts, have necessitated 
in many instances the adoption of alternative conflict resolution at the national 
and regional levels or the international level, by adopting arbitration5 as a 
successful and speedy method for conflict resolution that is in line with 
economic development, and inspires confidence in investors that they will 
attain their rights in a competent and speedy manner if they were the subject 
of any dispute.

Based on the foregoing, some of the States have introduced into their positive 
laws, especially the civil procedure codes, one or more articles that deal with 
arbitration, both internal and external.  Even some countries, such as Lebanon, have 
recently (August 2004) amended the civil procedure code in the articles concerning 
arbitration so that international arbitration would be an acceptable form of arbitration 
in administrative cases6.  On the other hand, the law has provided for mediation and 
arbitration in collective labor contract disputes, where the committee is presided over 
by a judge.  Moreover, and for purposes of speeding up the resolution of commercial 
disputes, Kuwait has established by law a body for judicial arbitration composed of 
members from the judiciary as well as other competent non-judicial members.  There 
are also national centers for arbitration, as in Beirut, for arbitration at the Chamber of 
Commerce and Industry or at the regional level, such as the Arbitration Committee 
for the Gulf Cooperation Council States7, which is headquartered in Bahrain, as well 
as other arbitration bodies.

                                           
5

See the following articles:
 - The New Egyptian Law On Civil And Commercial Arbitration, By Abdul Hamid El Ahdab. 
  - Reflections On Arbitration Law In Tunisia, By Omar El Charif Ali. 
  - The Arbitration Clause In International Commercial Agency, By Nathalie Najjar 
  - Recognition And Enforcement Of Foreign Arbitral Awards In Bahrain Under New York Convention of 1958,  By 

Salah Ahmad Al Midfaa. 
  - General Characteristics And Specificity Of Maritime Arbitration In The Mediterranean Area, By Mario  

Riccomagno. 
  - Arbitration In The Arab World, By Louis G Hobeika. 
  - Arbitration In Petroleum Agreements, By Antonello Indellicati. 
  - Arbitration And Investment, Study And Commentary Of Two Decisions Of The Lebanese State Council Of 17 

July 2001 Concerning Two Mobile Telephone Companies, By Ghaleb Mahmassani.
6
-   See Arbitration Convention And Applicable Law On International Administrative Contracts, By Hafiza El 

Haddad.
7
-   See Arbitration Under The GCC  Commercial Arbitration Center. Rules In The Context Of Banking And 

Finance Disputes, By Richard Kreindler
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6.  An Aberration of the Principle of the Competent Judge 

Although most of the concerned States have provided in their constitutions for 
the respect for the principle of the competent judge, i.e. a person is tried before an 
ordinary court that is already composed and not before special or exceptional courts.  
We find that many of the judicial systems of these states, except Yemen, consist of 
courts that are outside the scope of the aforesaid principle.  The special courts are 
set up to hear specific matters where the jurisdiction is snatched away from the 
ordinary courts and granted to these courts, or for special sects of people.  These 
special courts exercise their jurisdiction in accordance with the provisions of special 
laws, and are likely to be an aberration in terms of composition and procedure, such 
as being composed of officers and employees appointed directly by the executive 
branch or the clergy.  In most instances, these people are professionally and 
educationally unqualified, or the judgments of these courts are single-tiered contrary 
to the principle of the multi-tiered trial process.  The reasons for the emergence of 
this phenomenon in the concerned States is the dominance of the executive branch 
over all other branches, either as a matter of fact or to because of the dominance of 
the religious sects over social and political life.  On the other hand, the reasons for 
this phenomenon are also directly due to the poor performance of the courts and 
their delays in deciding cases pending before them.  Thus, some of their jurisdiction 
is snatched away from them and given to special courts where litigation procedures 
are shorter. 

The solution in such instances lies in giving more democratic liberties to the 
judiciary, and the reform thereof, as well as giving it more independence and 
authority and enhancing its performance, not to escape to other solutions that 
weaken its authority and break it up into smaller cliques. 

 “The principle of trying an individual before his competent judge represents the strongest 
safeguard for the liberties and rights of citizens because the competent judge is the independent 
and impartial judge who decides the dispute without being influenced by any considerations and 
without any fear of any authority. 

The competent judge is the basic safeguard to preserve legitimacy in the State, as the exercise 
of authority is no longer a personal privilege, but such authority is exercised on behalf of the 
group and for the benefit of society.  Thus, if the entity exercising the authority breaks the law, 
then the principle of legitimacy of authority, upon which the State is founded, is sufficient to drive 
him back.  Moreover, the competent judiciary guarantees freedom of defense by enabling 
defendants to use all means of which the purpose is to establish their defense, which is the 
general safeguard from among the safeguards of justice that cannot be achieved except by 
enabling the adversaries to defend themselves and applying the rules of evidence. 

The exigencies of a fair and balanced assessment of authority in the modern State of the law 
require that the judicial branch alone and exclusively has the sole authority to decide all 
disputes.  If here are exigencies that call for the setting up of a special court to decide some 
disputes, wherein jurisdiction can be taken away from the ordinary courts, then this court must 
be subject to the judicial branch and within its organizations, in a manner consistent with the 
impartiality and independence enjoyed by regular court judges and such that its judgments are 
subject to appeal before the higher court…”  

The Effect of the Emergency Law on the Condition of Human Rights in Egypt (1992-2002).  The 
February Report, Violation of the Right to a Fair and Equitable Trial, the Egyptian Human Rights 
Organization.

http://www.eohr.org/ar/report/2003/emergency2.html#_ftn1
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II.  Administration of Justice

1.  Ministry of Justice 

In our discussion of the structures of the ministries of justice8 in the various 
concerned countries, we refer to the national reports.  In this context, we will only say 
that the ministries of justice in the different countries are under the presidency of the 
minister of justice, who plays an integral role of supervising all the departments of 
the ministry.  And in many countries, he recommends the appointment of senior 
judges and oversees their promotion and administrative affairs; and, in addition, the 
offices of public prosecution are hierarchically associated with him and he supervises 
the judicial inspection bodies.  In some instances, he has the right to second judges 
and to authorize them to pursue education or other non-judicial activities. 

In general, the ministry of justice in the various countries is the liaison 
between the executive and judicial branches, although in some cases it has an 
organizational authority, as in Kuwait and Egypt where it has the right to organize 
courts administratively, and disclose financial affairs as in Dubai and Egypt.  In both 
Egypt and Dubai, it is granted the power to prepare draft laws and regulations for 
various sectors.  In all the countries, with the exception of the Maghreb States, it is 
responsible for overseeing prisons.

In some countries, the ministries appear as the tyrant over the judicial branch 
due to the judicial body’s administrative link with the executive branch, especially 
with respect to preparing and implementing budgets, granting incentives, and its 
presidency of the supreme judicial councils and membership thereon, as we will see 
below.

Therefore, we see an ambition on the part of some judicial institutions to have 
complete financial and administrative independence from the executive branch, 
where they would prepare and implement their own special budgets and manage 
their institution and its elements without any interference from the other branches.  In 
other words, they want to become actual separate and independent, self-sustaining 
powers equal to the other two powers, as is the case in the judicial reform plan under 
review by the parliamentary committees at the Lebanese Chamber of Deputies as 
will be illustrated below.  

                                           
8
 See Annex No. 3, Structure of the Ministry of Justice, taken from a study on the computerization of litigation 

procedures in some Arab States (Yemen, Dubai, Kuwait, Egypt and Morocco), prepared by Dr. Nasim Harb.   
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 In this context, we should point out a precedent that is being applied in 
Lebanon.  The State Consultative Council, which is an administrative court and a 
consultative body, has its own special financial allocations, which it spends through 
one of its treasurers, thus enabling the president of the State Consultative Council to 
make expenditures directly without having to refer to the Audit Court at the Ministry 
of Justice.  This is a financial independence that the other sections of the judicial 
institution do not have.  However, it should also be noted that the same can apply to 
these other sections without any obstacles.

What is obvious in the structure of the departments of the ministries of justice 
in the various concerned States is the similarity in the functions given to all these 
departments, which predominantly are purely administrative in nature, whether 
organizational or technical, such as departments for inspection, medical examiners, 
court experts, administration, building maintenance, legal issues, legislation, 
information, prisons, etc.  However, our attention was drawn to the organization of 
the Algerian Ministry of Justice, which includes among its administrations and the 
activities of these departments, other things that have a noticeable humanitarian 
dimension and civilized approach, such as the directorate-general for human rights 
and the directorate-general for modernization.  If we go back and look at the 
functions of these directorates, we will notice a qualitative migration from the cold 
unemotional administrative concept of the classic functions of administration, to a 
comprehensive humanitarian view that is adaptive to civilizational evolution and the 
requirements of international standards in these areas, whether in the form of 
accommodating the citizens’ needs, taking them into consideration, introducing 
international standards to domestic legislation, elevating human rights through 
communication and interaction with the civil society and international organizations, 
or in the form of analyzing facts and data for the development of the penal 
institutions, developing and modernizing justice to make the execution of punishment 
a way to re-education and rehabilitation and respect for prisoner’s rights.  All of this 
is in addition to two modern directorates that emanate from the directorate-general 
for organization, modernization and approaches, which are the directorate of studies, 

"In a region with strong respect for the rule of law, as in MENA, the judiciary should be 

able to play a powerful role in maintaining an appropriate balance of power. But in the 

MENA region, the judiciary is systematically shackled by executive dominance, is 

ignored, or, worse, becomes an agency of the executive itself. To counteract executive 

pressures, the country needs a minimum standard of guarantees for judges’ positions (such 

as their irrevocability and security of employment). 

The executive…. represented by the minister of justice, continues to exercise considerable 

authority over the judiciary, especially the civil, criminal, and administrative courts. So 

long as there is political interference in judicial proceedings, or the possibility of such 

interference exists, it is difficult to ensure the law and even the rule of law. In most of the 

MENA countries, the problem is not only that the judiciary lacks independence but also 

that the judiciary is not allowed to have exclusive power over judicial matters. The special 

and exceptional courts, the security services that bypass the courts and the meddling 

within the jurisdiction of the courts are pervasive features in most MENA countries." 

World Bank: Better Governance for Development in the MENA 2003 
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organization and curricula and the directorate for automated media and information 
and communication technologies. 

Finally, our attention was drawn to the existence of a working group for 
strategic and tactical planning at the Department of Courts of Dubai, and an 
administration for international and cultural cooperation at the Egyptian Ministry of 
Justice.

2.  Supreme Judicial Councils

The judicial councils in the different States covered in this report are a part of 
the administration of justice.  However, their functional independence varies from 
one State to another based on the principles on which they are founded, whether in 
terms of the jurisdiction granted to them or in their composition and the methods of 
appointment of their members and their subordination. 

The functions of these councils range from preparing draft legislation that 
concerns the judiciary, public prosecution and trial procedure and rendering opinion 
on draft legislation in this regard, in addition to preparing reports on the state of 
affairs of the courts and the conduct of work thereat.  This is in addition to 
recommending appointments, transfers, secondments, presidency of the high 
disciplinary bodies and review petitions of clemency submitted by death penalty 
prisoners or that are referred to them by the competent authorities.  In general, these 
councils by the powers vested in them are examination and consultation councils 
that are generally concerned with the administrative and behavioral affairs of judges 
and managing the affairs of the courts. However, in many of the concerned States, 
their decisions are greatly respected in terms of their enforceability and binding 
power, as is the case in Kuwait and Jordan. 

The extent of independence of the judicial councils in the various concerned 
States appears quite clearly from the way and manner they are formed, in addition to 
their association with the executive branch as represented by the Head of State or 
Minster of Justice.

In some countries all the members of the judicial councils are judges, as seen 
in Lebanon and Jordan (except the secretary-general of the Ministry of Justice, for 
the purpose to maintaining the contact with the Ministry), Kuwait, except for the 
deputy minister of justice (for the same reason) and Egypt.  In these countries, the 
president of the council is the chief justice of the court of cassation in that country.

In other countries, the council is composed of judges and other members from 
outside the judicial body, and in many instances the presidents or vice-presidents of 
the council are not judges. 

In Morocco, the president of the council is His Majesty, the King, and the vice-
president is the Minister of Justice.  In Yemen, the council is presided over by the 
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Head of the President’s Council; while the Minister of Justice is its vice-president, 
and the deputy minister of justice is a member.  In Bahrain, His Majesty, the King, 
presides over the Supreme Judicial Council; whereas in Tunisia, the council is 
presided over by the President of the Republic, whose vice-president on the council 
is the Minister of Justice along with another vice-president who is the Secretary of 
State for Justice.  In Dubai, the judicial council is presided over by an official, who is 
the Head of the Department of Courts, the vice-president is his deputy at the 
Department, and the remaining members are judges. 

The way the supreme judicial councils are formed varies.  They are formed 
either by appointment, election, or mandatory membership.  In Kuwait, Jordan, 
Bahrain and Dubai, all members are mandatory, i.e. the executive branch has no say 
in their nominations to this membership.  As for Lebanon, three members are 
mandatory, two are elected by their colleague judges and five are appointed from 
among judges by decrees issued by the executive branch.  In Morocco, five are 
mandatory, four are elected and the others range from mandatory to appointments, 
as in Egypt and Yemen, or a mix of three methods as in Tunisia.

Therefore, based on the way these judicial councils are formed, the extent of 
influence of the executive branch is quite apparent, from almost no influence at all, 
as in Kuwait, to a clear and predominant influence as in Yemen. 

Chapter Two:  Independence of the Judiciary

In 1959, the International Commission of Jurists set conditions for the 
existence of an independent and impartial judiciary.  And in 1981, the Commission 
defined an independent judiciary to mean that judges individually shall be free, and it 
shall be their duty, to decide matters before them impartially in accordance with their 
assessment of the facts and their understanding of law without any restrictions, 
influences, inducements, pressures, threats or interferences, direct or indirect, from 
any quarter or for any reason.

”… the ICJ affirms that in the suppression of terrorism, states must give full effect to the following 
principles: 
2- In the development and implementation of counter-terrorism measures, states have an obligation to 
guarantee the independence of the judiciary and its role in reviewing state conduct. Governments may not 
interfere with the judicial process or undermine the integrity of judicial decisions, with which they must 
comply. 
7-  Fair Trial:  States must ensure, at all times and in all circumstances, that alleged offenders are tried 
only by an independent and impartial tribunal established by law and that they are accorded full fair trial 
guarantees, including the presumption of innocence, the right to test evidence, rights of defence, especially 
the right to effective legal counsel, and the right of judicial appeal. States must ensure that accused 
civilians are investigated by civilian authorities and tried by civilian courts and not by military tribunals. 
Evidence obtained by torture, or other means which constitute a serious violation of human rights against a 
defendant or third party, is never admissible and cannot be relied on in any proceedings. Judges trying and 
lawyers defending those accused of terrorist offences must be able to perform their professional functions 
without intimidation, hindrance, harassment or improper interference. 

The International Commission of Jurists, The Berlin Declaration: the ICJ Declaration on Upholding 
Human Rights and the Rule of Law in Combating Terrorism.  Adopted on 29 August 2004 

http://www eohr org/ar/press/2004/0829 htm



Regional Comparative Report on the State of the Judiciary  

19

The independence of the judiciary does not only mean independence of 
judges as individuals, but also includes the concept of independence of the judiciary 
as a power and an institution. 

The nature of the work of the judiciary requires that the authority performing it 
is independent and impartial, in addition to its personal independence.

Independence means considering the judiciary one of the branches of 
government, standing equal to both the legislative and executive branches.  In many 
democratic systems of government, the courts control all judicial affairs, including 
administrative and financial matters. 

This is what gives the judiciary its independence, because denying its being a 
power makes it a public utility or institution that provides a public service for the 
benefit of the executive branch, and with this subordination its independence does 
not exist. 

This is on the one hand.  On the other hand, the judge, as an individual, must 
be insured with the proper atmosphere and appropriate safeguards to carry out his 
functions without influence or interference from any authority, however high it is, and 
he shall be subject to no one but the law.

* United Nations, Draft Universal Declaration on the Independence of Justice. 
This draft Declaration is contained in the final report on the independence and impartiality of the 
judiciary, jurors and assessors, and the independence of lawyers, prepared at the request of the UN 
Sub-Commission on Prevention of Discrimination and Protection of Minorities by Dr. L.M. Singhvi 
(E/CN.4/Sub.2/1985/18 and Add.1-6). 
The Commission on Human Rights, at its 45th session, by resolution 1989/32, invited governments to 
take into account the principles set forth in this draft Declaration in implementing the UN Basic 
Principles on the Independence of the Judiciary.

Independence*

4. The Judiciary shall be independent of the Executive and Legislature 

Draft Universal Declaration On The Independence Of Justice, “ SINGHVI DECLARATION”, 

http://www.unhchr.ch

Independence*

2. Judges individually shall be free, and it shall be their duty, to decide matters before them 
impartially in accordance with their assessment of the facts and their understanding of law 
without any restrictions, influences, inducements, pressures, threats or interferences, direct 
or indirect, from any quarter or for any reason. 

Draft Universal Declaration On The Independence Of Justice, “ SINGHVI 

DECLARATION”, 

http://www.unhchr.ch
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Therefore, insuring these two things, i.e. considering the judiciary as an 
independent branch liberated from the interference of the other branches in the 
judicial affairs, and dealing with it on that basis, and insuring the impartiality of the 
judge toward any influence and interference, and enabling him to render his 
judgment without bias for any reason whatsoever, are two inevitable conditions for 
insuring justice and protecting individual freedoms and the rule of law.

I.  Independence of the Judicial Branch

1.  At the Domestic Level 

In the first chapter of this report, we mentioned that all the concerned States 
established by constitutional or legal provisions the principle of regarding the judicial 
branch as one of the three branches of government in the State.  They also 
established the principle of its independence, particularly with regard to the 
sovereignty of the judge in rendering his judgments freely and without interference. 

The Lebanese constitution affirmed the independence of the judicial branch, 
as did the Jordanian, Tunisian, Egyptian and Bahraini constitutions.  The Kuwaiti 
constitution established the principle of separation of powers, and went further to 
emphasize the independence of the judiciary and the application of the basic 
principles for justice, such as the principle of open and public trial, due process, and 
the role of the public prosecution.

The same thing was done by the Moroccan and Algerian constitutions and the 
laws of Dubai. 

Furthermore, these constitutional provisions were established by laws, 
especially the codes of civil procedure, on the one hand.  On the other hand, the 
legal protection of the principle of independence is established in the different penal 
codes which punish whoever attempts to influence judgments and the results of 
judicial procedures, or whoever abstains from execution of court judgments without 
exception.

However, it is noticed that reality, in many instances, contradicts legal text, 
and some governments believed that the exercise of total independence by the 
judiciary may subject the regimes to security risks.  We see large obstacles blocking 
the way of the application of legal texts and limiting the independence of the judicial 
branch.  In several areas the predominance of the executive branch over the judicial 
is apparent, whether in the appointment of judges or management of their affairs, 
such as promotions, training, secondments and discipline, or in the formation of the 
judicial councils, where in many of them we saw the predominant influence of the 
executive branch in the presidencies and member appointments, which inevitably 
leads to the desired direction of the executive branch.
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 With respect to the public prosecution, despite the fact that it is a part of the 
judicial body in all the concerned States and that all these concerned countries adopt 
the principle of independence of the public prosecution, judicial immunity of its 
members, non-subjugation to the pressures of the executive branch, in addition to 
the fact that it is not accountable for its violation of orders and request issued by both 
the legislative and executive branches, its subordination to the minister of justice 
totally limits its independence, with reference to the provisions of the Kuwait law 
which state that the minister of justice shall have no authority in anything concerning 
the judicial work of the public prosecution, and thus his role is restricted to 
administrative supervision.  For example, neither the minister of justice, nor any of 
the individuals or bodies of the executive branch, has the right to move, prosecute or 
investigate any common right action.

2.  At the International Level

In addition to the provisions of the Universal Declaration of Human Rights, which 
was adopted and proclaimed by the General Assembly of the United Nations in 
1948, this Assembly, on 29 November 1985, ratified the basic principles concerning 
the independence of the judiciary, which were adopted by the United Nations 
Conference held in Milan from 27 August to 6 September 1985.  The concerned 
States joined this Declaration.

 The first principle contained in the Declaration is that the independence of the 
judiciary must be guaranteed in the constitutions and laws; and the second principle 
made necessary the integrity thereof.9  As for the fifth principle, it opposes the 
establishment of special courts and asserts the right of every human being of trial 
before independent and fair ordinary courts established by law. 

Moreover, some of these States agreed to the International Covenant on Civil 
and Political Rights.

Finally, it is noteworthy that all the concerned States participated in the work 
of the Second Arab Conference on Justice, both of which were held in Cairo under 
the motto “Support and Enhancement of the Independence of the Judiciary”.  The 
conference was organized by the Arab Center for the Independence of the Judiciary 
and the Legal Profession, in cooperation with the Office of the High Commissioner 
for Human Rights and the United Nations Development Programme during the 
period from 21-24 February 2003.  The first conference had been held in Beirut in 
1999.

All the participating States joined the Declaration proclaimed by this Conference, 
in which they agreed to consider an independent judiciary as the fundamental pillar 

                                           
9- State of the judiciary report: Egypt 2003, April 2004, Editor ACRLI – IFES. 
  - A Model State of the Judiciary Report: A strategic Tool for Promoting, monitoring and Reporting on 
Judicial Integrity Reforms, ifes, Summer 2003, by Keith Henderson and Violaine Autheman.
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for guaranteeing public freedoms and human rights, and moving toward 
development, complete reform and the reform of trade and investment systems and 
trade cooperation between the Arab and other countries, and thereupon building the 
democratic institution. 

They noticed that the reason for the lack of independence is the absence of the 
notion of the judiciary being an institution, and that the absence of democracy and 
rule of law plays a prominent role in violating the principle of an independent 
judiciary.  They also noticed the interference of the executive branch in the affairs of 
the judicial branch, as well as the lag in the level of legal education and cultural 
awareness with regard to the judiciary. 

The Conference issued a number of recommendations, among which is the need 
to comply with the United Nations principles concerning the independence of the 
judicial branch, formulate clear strategies for the application of the principles of 
independence, involve all the branches of government in a situation where they 
adopt the principle of separation of powers, find the administrative and financial 
means to guarantee an independent judiciary, prepare a charter of honor for judicial 
ethics, and involve civil society in this course. 

Lastly, there must be an assurance that if the intentions of the concerned parties 
are sincere in their compliance with the principles of an independent judiciary and 
implementation of the substance of the conventions to which they agreed, they must, 
before anything else, take the initiative to accurately comply with the principle of 
separation of powers to provide the judiciary with enough individual and 
administrative independence from the other branches and keep it away from the 
tyranny of the executive branch which is dominant at the present time.

“JIP.1: Guarantee of Judicial Independence, the Right to a Fair Trial, Equality under the Law and  

          Access to Justices 

JIP.2: Institutional and Personal, Decisional Independence of Judges 

JIP.3: Clear and Effective Jurisdiction of Ordinary Courts and Judicial Review Powers 

JIP.4: Adequate Judicial Resources and Salaries 

JIP.5: Adequate Training and Continuing Legal Education 

JIP.6: Security of Tenure 

JIP.7: Fair and Effective Enforcement of Judgments 

JIP.8: Judicial Freedom of Expression and Association 

JIP.9: Adequate Qualifications and Objective and Transparent Selection Process 

JIP.10: Objective and Transparent Judicial Career Processes (Evaluation, Promotion and Transfer) 

JIP.11: Objective, Transparent, Fair and Effective Disciplinary Process 

JIP.12: Limited Judicial Immunity from Civil and Criminal Suit 

JIP.13: Conflict of Interest Rules 

JIP.14: Income and Asset Disclosure 

JIP.15: High Standards of Judicial Conduct and Rules of Judicial Ethics 

JIP.16: Objective and Transparent Court Administration and Judicial Processes 

JIP.17: Judicial Access to Legal and Judicial Information 

JIP.18: Public Access to Legal and Judicial Information”

IFES Principles on Judicial Integrity   
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II.  Independence of Judges

All the concerned constitutions provided for and established the principle, in 
theory, that the judge shall be under no authority in the exercise of his judicial 
function; however, this independence does not just happen merely by stating it in 
text, but must actually be put to practice.  

Therefore, the financial and administrative connection between the judge with 
the executive branch and the broad powers granted to it in terms of his appointment, 
promotion, secondment, transfer or other administrative authorities, in all these 
States, keep him subject to a decision by the executive branch, although this 
decision is more or less affected by the recommendations of the judicial councils, as 
if these councils have a large measure of protected effectiveness and independence, 
as is the case in Kuwait, or less protected as in Yemen where the judicial council is 
under the hegemony of the other branches.

Furthermore, the matter reverts back to the personal immunity of the judge, 
which becomes difficult to take away if he decides to defend it, as did happen in 
Jordan in 1980 when the Minister of Justice, who at the time was Najib Arshaidat, 
issued a communiqué to the courts, including the court of cassation, which included 
a threat to take legal measures against every judge who does not comply with the 
communiqué that contained a certain interpretation of Article 80 of the civil code. 

Immunities and Privileges*

20. Judges shall be protected from the harassment of personal litigation against them in 
respect of their judicial functions and shall not be sued or prosecuted except under an 
authorization of an appropriate judicial authority. 

21. Judges shall be bound by professional secrecy in relation to their deliberations and to 
confidential information acquired in the course of their duties other than in public 
proceedings. Judges shall not be required to testify on such matters. 

Draft Universal Declaration On The Independence Of Justice, “ SINGHVI DECLARATION”, 

http://www.unhchr.ch
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* See:  The Arab Judicial Forum: Concluding Observations, September 17, 2003
These observations were made during the Arab Judicial Forum hosted by the Kingdom of Bahrain and the United 
States of America. Participants included senior government and non-government officials from Algeria, Bahrain, 
Egypt, Iraq, Jordan, Kuwait, Lebanon, Morocco, Oman, the Palestinian Authority, Qatar, Saudi Arabia, Tunisia, 
the United Arab Emirates, the United States, the United Kingdom and Yemen. 
** UN Principles, art. 11
*** Beijing Principles, art. 31. In the United States, the Constitution forbids lowering the pay of a federal judge 
during that judge's service on the bench. Constitution of the United States of America, art. III, sec. 1. 
**** Beijing Principles, art. 37. See also Universal Charter of the Judge, art. 14 (The state must provide the 
judiciary with adequate funding, and the judiciary "must have the opportunity to take part in or to be heard on 
decisions taken in respect to this matter.").  
***** UN Principles, art. 12. Pursuant to the Universal Charter of the Judge, judges "must be appointed for life" or 
for a term and under conditions that do not threaten judicial independence. Universal Charter of the Judge, art. 8. 
Further, judges "cannot be transferred, suspended or removed from office unless it is provided for by law and
then only by decision in the proper disciplinary procedure." Id
****** UN Principles, art. 16.  
******* Judges often are granted other rights or benefits. The law may provide judges specific authority to form 
associations to protect their interests and assist in legal and judicial reform. See UN Principles, art. 8. If 
necessary, judges are provided physical security needed to ward off intrusions from parties appearing in court. 
Further benefits common to all citizens, such as freedom of expression and association, are also recognized. But 
here, judges frequently have fewer rights than ordinary citizens. For a discussion of limitations on the political 
activities of German judges see Donald P. Kommers, "Autonomy versus Accountability; The German Judiciary" in 
Comparative Judicial Independence at 131, 137-39.

C. Privileges and Immunities of the Judiciary*

"There are a number of privileges that frequently accompany service as a judge. These 
benefits are granted not for, or not primarily for, the benefit of individual judges, but to 
promote judicial independence. First, individual judges and the judiciary are frequently 
offered some assurance that they will have sufficient resources to perform their duties. The 
UN Principles provide that "adequate" pay, pension, and conditions of service shall be 
protected under the law

**
. Under the Beijing Principles, judges "must receive adequate 

remuneration," and pay and terms of service "should not be altered to their disadvantage 
during their term of office, except as part of a uniform public economic measure to which 
the judges or a relevant court, or a majority of them, have agreed

***
." Moreover, the Beijing 

Principles declare that judges or a "competent authority in collaboration with the Judiciary" 
should prepare the judicial budget

****
. Judges or judicial councils may have the right to both 

submit the judicial budget directly to the legislature and control the disbursement of funds 
for the judiciary.  

Second, secure tenure, or what is sometimes called "irrevocability," is frequently provided 
to judges. In other words, barring some unusual difficulty (e.g., failure to perform duties, 
incapacity, criminal activity), judges may not be removed from office. Judges, according to 
the UN Principles, "shall have guaranteed tenure until a mandatory retirement age or the 
expiry of their term of office

*****
." Third, certain nations grant judges some type of immunity 

from civil lawsuit or criminal prosecution. The UN Principles advance a prohibition on civil 
suits against judges for "improper acts or omissions in the exercise of their judicial 
functions

******
." Protection from criminal prosecution is not recognized by international 

instruments and is primarily found in the formerly communist nations of Eastern Europe. A 
fourth protection afforded judges in many nations concerns procedural safeguards granted 
to judges when they are accused of misconduct. These safeguards are considered below in 
the section on the Development and Enforcement of Ethical Standards

*******
. "

The Arab Judicial Forum, Theme 1: Judicial Selection, Ethics and Training
http://www.arabjudicialforum.org/ajf_wp_1.html
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The judges of the Amman Court of First Instance considered the communiqué 
a gross interference in the affairs of judges.  So they met at the Palace of Justice 
and issued a warning to the Minister in which they regarded the communiqué an 
infringement upon the independence of the judiciary and that the correction of the 
error in the application of Article 80 of the civil code is the responsibility of the Court 
of Appeals and not the Minister, and the interference by the latter is a violation of 
Article 97 of the Constitution, which is something very serious that is inconsistent 
with the actions of civilized countries and a transgression upon the dignity of the 
judiciary.  Thus, they all submitted their resignations, thereby forcing the Minister to 
retreat10.

In a manner similar to what happened in Jordan, the judges of Egypt acted 
likewise in 1952 when the salaries of judges were raised and in 1954 and 1963 when 
the government was trying to influence judges by tempting them with a pension 
increase so that they would render certain judgments or by intimidating them with 
physical assaults as a way to limit the independence of the judiciary, such as what 
happened to Dr. Abdel Razik Al-Sanhouri.  In all these instances, the judges stood 
resolute in the face of the authority [executive branch], so it desisted, then turned 
back and retreated from what it had intended to do with this course of action.

Lastly, there is the popular protection of the judicial independence, through a 
public awareness of the sanctity of this message.  The press and the media played a 
significant role in this regard, as in France when the Secretary-General of the De 
Gaulle Party criticized judges and described them as cowards because they did not 
impose punishment on the rioters, or in Jordan in 1998 when the Chief Justice of the 
Court of Cassation, who is the President of the Judicial Council, was forced to retire 
because he issued decisions that did not please the government.  A similar incident 
occurred in Jordan in 1968, which led to vehement protests in the local and 
international press10.

                                           
10

See the State of Affairs of Judges in the Arab Countries, prepared by Attorney Nasser Amin on the work of the 
First Arab Conference on Justice, Beirut, 1999. 
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Chapter Three:  The State of Affairs of Judges11

I.  The Appointment12, Promotion, Secondment, Discipline and Incomes of 
Judges

There is a direct connection between the way judges are selected and the guarantee 
of judicial independence.  The report of the Human Rights Commission of the 
Economic and Social Council, issued on 31/7/1985, on the independence and 
impartiality of the judicial branch, jurors, judicial assistants and attorneys, presenting 
the rules for selecting judges and their effect on the independence of the judiciary.  
They are direct appointment, appointment from among legal professionals, a mix of 
the first and second methods, or by election.  This latter method is not followed in our 
region.  The internationally accepted requirements that must be fulfilled by persons 
who will assume judicial functions are probity, ability and proper legal training, and 
their appointments shall not be based on favoritism or nepotism, or discrimination 
based on race, color, gender, religion, political or other views, or national or social 
origin.

1.  Appointment and Promotion

 In most of the concerned States, the appointment and training of judges 
 are similar in many respects. 

                                           
11

- Comparative International Study of Court Performance Indicators, A Descriptive and Analytical 
Account, Legal and judicial reform unit, legal Department, the World Bank, Edgardo Buscaglia and
Maria Dakolias.
  - Indicators for a State of the Judiciary Report: A Standardized Tool for monitoring and Reporting on 
the implementation of Keys Judicial Reform, IFES, Summer 2003, by Keith Henderson, Violaine 
Autheman,Sandra Elena, Luis Ramirez-Daza and Carlos Hinojosa
12

-Governing The Justice System: Spain's Judicial Council, PREMnotes public sector, number 54 , 
june 2001, The World Bank, Luis Lopez Guerra (Catedratico, Universidad carlos III, Madrid; Vice 
president, Consejo General del Poder Judicial)

Posting. Promotion and Transfer

13. Where the law provides for the discretionary assignment of a judge to a post on his appointment 

or election to judicial office such assignment shall be carried out by the judiciary or by a superior 

council of the judiciary where such bodies exist. 

Draft Universal Declaration On The Independence Of Justice, “ SINGHVI DECLARATION”, 

http://www.unhchr.ch

"The manner in which nations regulate or control the selection, training, tenure and 
conditions of service, and ethical regime of judges will directly affect the quality of the 
judiciary and judicial independence. The power to choose and train judges and to establish 
and enforce an ethical regime is to some extent the power to control or influence the 
judiciary. Thus, the issues discussed in this theme will directly affect the essence of the 
judicial process: the actual decisions that judges make". 

The Arab Judicial Forum, Theme 1: Judicial Selection, Ethics and Training

http://www.arabjudicialforum.org/ajf_wp_1.html
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However, there are conditions required by some States, which are not 
considered necessary in other States. 

In some States, a judge in not required to be a national of that country, as is 
the case in Kuwait or Dubai, where judges of other Arab nationalities may be 
appointed if there are no local employees to fill the job vacancy.

Moreover, in many of the concerned States, a judge is not required to have 
trained at a judicial institute, as such institutes do not exist in all of these States.  In 
addition, the training period and course programs at these institutes differ from one 
State to another.

In Lebanon, there is an Institute for Judicial Studies established in 1963.  The 
academic course is a three-year program which includes theoretical and practical 
subjects.  It is undergoing a development process in cooperation with the French 
Institute for Judicial Studies.  The same exists in Egypt where there is a National 
Center for Judicial Studies, which was established in 1982, where judges and judicial 
assistants are trained, and research work and legislation are published and 
maintained.  In addition, it offers a comprehensive and wide-ranging theoretical and 
practical academic program, as well as a French language course and some legal 
terminology and basics of information technology.  In Kuwait, there is the Kuwaiti 
Institute for Judicial Studies, which was established in 1996; in Morocco, the National 
Institute for Judicial Studies was established in 1970; and in Tunisia, there is the 
Higher Judicial Institute. 

With respect to Jordan, a judicial institute was established, then cancelled in 
2001.  Then, it was re-established by virtue of Regulation No. 120 of 2001, in which 
Article 3 thereof determined the purpose of establishing the institute as follows: 

A. Train and qualify persons to assume judicial functions. 

B. Raise the efficiency level of judges and Ministry of Justice employees 
through training courses offered by the Institute for this purpose. 

In Yemen, the Higher Judicial Institute was established in 1980.  There is no judicial 
institute in Bahrain.

The idea of judicial education and training was researched through the Arab 
Ministers of Justice Conferences; and at the Sana’a Conference in 1981 the Arab 
Center for Legal and Judicial Research was established, whose headquarters is now 
located in Beirut after being moved from Rabat.

Among the functions of this Center, according to its by-laws, is the education 
and training of legal and judicial cadres in a manner that achieves their potential to 
keep pace with development, affirm and establish the safeguards of judicial 
independence, protect its sanctity, and enhance the work at the courts.  
Furthermore, the Center aims to strengthen and develop cooperation among the 



Regional Comparative Report on the State of the Judiciary  

28

Arab States in the legal fields, conduct research and studies on the legal systems, 
and recommend the means for development and modernization.  The Center 
coordinates among the different Arab training centers and institutes, and ensures 
communication among them13.

All the countries approve the appointment of judges from among lawyers or 
judicial assistants based on certain conditions, most important of which is years of 
experience.

All of these States require all judicial candidates to have a university degree in 
law or, in some countries, a degree in Shari’a.  Moreover, some countries have a 
minimum age requirement for appointment at every level of the judiciary.  And some 
countries have a requirement that judges be males.

Among the requirements on which there is a consensus among all the 
concerned States is that the candidate be of good reputation and conduct, not have 
any prior conviction for an offense of breach of honor or trust, even if exonerated, 
and be commendable.  And all of this must be verified by special investigation. 

                                           
13

- See the Agreement on Scientific Cooperation Among the Judicial Institutes o the Arab States. Al-
Qistas Magazine.  10

th
 Edition.  The Institute for Training and Legal Reform. 

http://www.sudanlaw.org/index.php
- Judicial Training And Justice Reform. Center For Democracy And Governance Bureau For Global Programs, 
Field Support, And Research U.S. Agency For International Development, by Linn Hammergren, Democracy 
Fellow, August 1998. 

Qualifications, selection and training

10. Persons selected for judicial office shall be individuals of integrity and ability with appropriate 
training or qualifications in law. Any method of judicial selection shall safeguard against judicial 
appointments for improper motives. In the selection of judges, there shall be no discrimination 
against a person on the grounds of race, color, sex, religion, political or other opinion, national or 
social origin, property, birth or status, except that a requirement, that a candidate for judicial 
office must be a national of the country concerned, shall not be considered discriminatory.  

Basic Principles on the Independence of the Judiciary
,
 1985 (UN),

http://www.unhchr.ch/html/menu3/b/h copm50.htm

"The education of judges or prospective judges can take place at various stages of their career 
and come in various forms. Judges may obtain a university legal education, undergo specialized 
judicial training following graduation from university, work in the courts before obtaining official or 
permanent status as a judge, and participate in ongoing training throughout their careers. 
Training may come in the form of theoretical or classroom education or practical training, either 
engaging in or viewing case studies or working directly with judges, prosecutors, and 
investigators or elsewhere in public administration or in the private sector. The nature, quality, 
and rigor of education that judges receive prior to entering the judiciary and throughout their 
careers is likely to directly influence the nature of judicial decisions." 

The Arab Judicial Forum, Theme 1: Judicial Selection, Ethics and Training

http://www.arabjudicialforum.org/ajf_wp_1.html
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In terms of promotions, it is the same in all the concerned States.  In all of 
these countries, promotions are based on years of experience.  A judge is promoted 
to the higher grade based on the number of years he has spent at each grade. 

2.  Secondment and Transfer

The systems of all of the concerned States allow for the possibility of 
seconding judges to other postings, either to do the same judicial work at other 
courts or judicial bodies, or on consulting assignments to the other legislative and 
executive authorities. 

With respect to transfers, although all the concerned States uphold the 
principle of non-transferability of judges unless they so desire, they nonetheless 
exercise these transfers.  Some of them do it annually by issuing judicial postings at 
the beginning of every judicial year, and at the of the judicial year as in Lebanon and 
Tunisia, or even during one judicial year as necessary, as is the case in Tunisia.  In 
Yemen, a judge may not be transferred until he has spent three years at his last 
post.

 There is no doubt that secondments and transfers violate the principle of the 
independent judge and affect his performance. 

:  -3

Posting. Promotion and Transfer

14. Promotion of a judge shall be based on an objective assessment of the judge’s 
integrity, independence, professional competence, experience, humanity and 
commitment to uphold the rule of law. No promotions shall be made from an improper 
motive.

Draft Universal Declaration On The Independence Of Justice, “ SINGHVI DECLARATION”, 

http://www.unhchr.ch

Posting. Promotion and Transfer

15. Except pursuant to a system of regular rotation or promotion, judges shall not be transferred 

from one jurisdiction or function to another without their consent, but when such transfer is in 

pursuance of a uniform policy formulated after due consideration by the judiciary, such consent shall 

not be unreasonably withheld by any individual judge. 

Draft Universal Declaration On The Independence Of Justice, “ SINGHVI DECLARATION”, 

http://www.unhchr.ch
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3.  Full-Time Status

The systems of all the concerned States agree on the principle of having full-
time judges carrying out the judicial function and not allowing them to pursue any 
other work inconsistent with the nature of the judicial position. 

However, all of the States allow for the possibility of granting judges the right 
to present lectures and teach at universities for a limited number of hours per year or 
to pursue literary, scientific or artistic work, provided it is not inconsistent with the 
integrity and independence of the judge.

There is no doubt that permitting a judge to pursue teaching or other similar 
activities has an effect on his judicial productivity because not only the hours of 
teaching or lecturing but also the preparation time must be taken into account.

4.  Incomes of Judges

Despite the consensus on the necessity to enhance the financial status of 
judges, considering how much of an effect this has on their independence and 
dignity, the incomes of judges in the concerned countries vary greatly from one 
country to the next. 

 In Lebanon, the salaries range from the minimum which is slightly over $1,000 
to the maximum salary of $3,000.  Added to that are raises and monthly spouse and 
children allowances.  This is in addition to medical and education grants, as well as 
the social aid they get from the Judges’ Mutual Assistance Fund.  A judge also 
receives allowances for working outside the city of Beirut.  Lastly, judges receive 
end-of-service benefits and pensions.  Not included in all of that are the allowances 
judges receive for secondments to work on the various committees. 

In Egypt, the salaries of judges are considered a major problem because they 
are low, even with the raises.  The highest salary paid to judges of the first category, 
even with the added representation allowance, is $785.16.  Therefore, it was 
necessary to pay judges other allowances under different names, such as health 
care, telephone and book allowances, and incentives and additional production.  In 
Dubai, the salaries are reasonable compared with the salaries paid in the public 
sector, and the same is true in Kuwait.   In both countries, the minimum salaries 
begin at over $3,000 until they reach the maximum which is double that amount. 

In Jordan, the salaries and raises received by judges are set in accordance 
with the Judicial Service Regulation for Regular Judges, issued on 16/4/2001.  The 
salaries of Jordanian judges are considered relatively acceptable.

In this context, it should be noted that some States, in order to compensate 
for the low salaries, resort to certain means either by breaking or bending the law.  In 
Yemen, for example, some members of the judicial branch are paid allowances not 
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provided for in the law, by virtue of a decision issued by officials of the executive 
branch; or in Egypt, where the administrative supervisor at any court exercises a 
great deal of power through the financial privileges that he grants to judges, which in 
many instances demonstrate an inequality among people of the same legal status, 
such as  secondments to arbitration committees and illicit gains departments, as well 
as additional work.  This is in addition to the spending of financial benefits by each 
individual administration, without any rule restrictions, under different names such as 
allowances for medical treatment, medicine, transportation, telephones and evening 
sessions, as well as production incentives and vacation allowances, not to mention 
secondment allowances for working at the executive branch.  All of this represents a 
violation of the principle of equality in employment and the principle of judicial 
independence and transparency.

These same methods and allowances are practiced in the various concerned 
States in one way or another and under different names. What this situation 
warranted was a modification of the salary schedules instead of resorting to deceitful 
means to modify them.

 In terms of the disclosure of income, it is obligatory in Lebanon pursuant to 
the Illicit Enrichment Law14.  The situation is the same in Egypt pursuant to Law No. 
62/75 concerning illicit gains.  As for Jordan, despite the absence of any special legal 
provision that requires disclosure, the provision concerning the public civil servants 
in the Civil Service Law are nonetheless applied.  We have not received any 
information in this regard from the other States.

5.  Judicial Inspection15:

 All the judicial inspection bodies in the concerned States are departments that 
are part of the ministries of justice.  There are those that self-operate by their own 
special mechanisms, and those that are operated by the ministry of justice.  The task 
of these bodies is to investigate and oversee the workflow at the courts, the 
performance style, and ways of practice.  This is to guarantee the good conduct of 
work and present recommendations that would tend to rectify and improve 
performance.

                                           
14

See : 
- The enactment of an effective law to fight corruption.  Bulletins published by the Network to Reduce the 

Numbers of the Poor and Management of the Economy, the Public Sector. The World Bank.  58
th

 Edition, 
October 2001.  Richard Masik.  “There is a noise when Justice is being dragged in the way where those who 
devour bribes and give sentence with crooked judgments, take her” (Hesiod) Works and Days, circa 800 B.C.  

- Combating corruption in the judiciary, PUCL Bulletin, July 2003 , By P.P. Rao,   
    http://www.pucl.org/Topics/Law/2003/corruption.htm
- The Corruption Fighters' Tool Kit, Process of Selection of Judges for the Supreme Court of Justice,
    http://www.transparency.org/toolkits/2001/jud_suprcrt.html
- Persistent Court Corruption, Philip Bond, University of Pennsylvania, www.finance.wharton.upenn.edu
- A Judges' revolution? Political corruption and the judiciary in Italy, Donatelle Della Porta, University of  
  Florence, Florence, Italy. www.polisci.berkeley.edu/courses/coursepages/ps149/judges.pdf

15
 See the Model Uniform Arab Rules for Judicial Inspection., the Council of Arab Ministers of Justice.  Seventh 

Meeting, Beirut, 16-21 February 2003, the Arab Center for Legal and Judicial Research.  
http://www.justice.gov.ma/InspG/reginspec.asp
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In Lebanon, the inspection of judges is carried out by the judicial inspection 
body, which is composed of judges and a high-ranking judge as its president as well 
as inspectors-general appointed by decrees issued by the Council of Ministers upon 
the recommendation of the Ministry of Justice.  They have the right to refer judges to 
the disciplinary tribunal after investigation. 

In Jordan, judicial inspection of regular court judges is performed by a number 
of inspector judges of the first grade at the Ministry of Justice. They are appointed by 
virtue of a decision by the Supreme Council. The inspection also includes appellate 
court judges with exception of their presidents, and the public prosecution assistants 
as well as public prosecutors and assistant public prosecutors.  It also covers the 
work of the heads of inspection once a year.  The body issues a confidential report.  
Any concerned judge may object to the aforesaid report. 

In Egypt, the Judicial Branch Law entrusted the responsibility of inspection 
and oversight of judges to the Department of Judicial Inspection at the Ministry of 
Justice in accordance with a regulation issued by the Minister of Justice upon the 
approval of the Supreme Council of Judicial Bodies.  In addition, the responsibility of 
supervision over all the courts and judges is entrusted to the Minister of Justice.  In 
terms of the inspection of Council of State judges, it is performed by the Department 
of Technical Inspection.  The presidents of the courts have the right to admonish 
their judges, and the Minister of Justice has the right to admonish the presidents and 
judges of the courts of fist instance.

 In Dubai, there is a special department for judicial inspection, which performs 
inspections and audits of the records, case files, notices, resolved cases and 
execution departments.  The inspection covers court judges and members and 
departments of the public prosecution.  The inspectors have broad powers in 
conducting their inspections, and inspection reports are submitted to the President of 
the Judicial Council.

In Algeria, there is the inspectorate-general of the Ministry of Justice, 
composed of the central inspectorate, three district inspectorates and the director of 
studies.

The work of this inspectorate is not confined to the inspection of judges and 
courts and monitoring the level of performance, but extends to an investigative 
function to identify the flaws and difficulties in the system.  Thereafter, it standardizes 
the work methods and presents its suggestions and solutions to enhance the quality 
of services and effectiveness of the justice system. Inspections are done once a year 
according to an annual program.  Surprise inspections can also be done.

The inspectorate is under the supervision of an inspector-general assisted by 
central inspectors, a director of studies and three district inspectorates.
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In Morocco, the inspectorate-general performs the function of judicial 
inspection.  It is a body operated by the Minister of Justice in his capacity as vice-
president of the Supreme Judicial Council which is presided over by the King.

The inspectorate-general consists of a president appointed by royal edict, and 
inspectors appointed by the Minister of Justice.  The inspection program in Morocco 
is both general and private.  The general inspection is periodic and covers all the 
practical and administrative aspects of the judiciary, as well as its tools, buildings 
and material elements.  As for the private inspection, it is performed by a 
commissioning from the Minister of Justice based on a complaint or statement that 
levies serious charges against the reputation and reverence of the judiciary or 
against any one of the employee judges, whether the matter concerns conduct or a 
gross violation of a legal rule.

In Yemen, a judicial inspection body which is composed of a president, vice-
president and a sufficient number of judges, who are seconded by virtue of a 
decision by the Minister of Justice upon the approval of the Supreme Judicial Council 
for a period of at least two years renewable.  This inspection body has jurisdiction to 
inspect the work of judges, and it also receives the complaints lodged against them. 

In Kuwait, all the members of the Judicial Inspection Department are judges 
who have independence in performing their functions.

6.  Discipline of Judges

With respect to this topic, we refer to the national reports; however, we will 
summarize the basic principles that are common among all the systems of the 
concerned States.  Among them is the principle that no judge may be subjected to 
any disciplinary action based on any errors in his judgments or interpretations.  A 
judge enjoys total independence in rendering his judgments and decisions wherein 
he is not subject to anything but his own conscience and objective conviction and 
satisfaction.

On the other hand, all of these systems consider judges to have immunity 
against removal, loss of job or sanctions such as demotion, except pursuant to a 
decision by a disciplinary tribunal issued after a thorough and secret investigation is 
conducted with regard to the charge brought against the judge. 

C. Privileges and Immunities of the Judiciary

"Judges appointed permanently . . . cannot, against their will, be dismissed or permanently or 
temporarily suspended from office or given a different posting or retired before the expiration of 
their term of office except by virtue of a judicial decision and only on the grounds and in the form 
provided by statute. . . . In the event of changes in the structure of courts or in their districts, 
judges may be transferred to another court or removed from office, provided they retain their full 
salary

*
. "

The Arab Judicial Forum, Theme 1: Judicial Selection, Ethics and Training

http://www.arabjudicialforum.org/ajf_wp_1.html
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According to all these systems, a judge may be referred to the disciplinary 
tribunal either on the basis of inspection reports or on an accusation brought on the 
basis of a specific complaint.  In some countries, such as Jordan, complaints are 
submitted to the Minister of Justice by the concerned parties, and he, in turn, 
forwards them to the inspection judges.  In Egypt, the action is brought by the public 
prosecutor upon the request of the Minister of Justice or the president of the court.

With respect to disciplinary bodies, they vary in their composition and 
authority, but they have one thing in common, which is that their members are 
judges.  It must be noted here that Kuwait is the only one that provided for the 
exclusion of members of the Supreme Judicial Council from membership on the 
disciplinary tribunal. 

The sanctions that are imposed on judges range from admonition, issued by the 
judge’s immediate supervisor or in some States by the Minister of Justice, to 
demotion or removal.  All of these systems agree on suspending judges from any 
judicial work during the accusation and trial period. 

* The Constitution of the Federal Republic of Germany, The Basic Law, adopted on May 23, 1949, as amended, 
July 26, 2002, art. 97(2). 

Discipline, suspension and removal

17. A charge or complaint made against a judge in his/her judicial and professional capacity shall be 

processed expeditiously and fairly under an appropriate procedure. The judge shall have the right to a fair 

hearing. The examination of the matter at its initial stage shall be kept confidential, unless otherwise 

requested by the judge.  

18. Judges shall be subject to suspension or removal only for reasons of incapacity or behavior that renders 

them unfit to discharge their duties.  

19. All disciplinary, suspension or removal proceedings shall be determined in accordance with established 

standards of judicial conduct.  

20. Decisions in disciplinary, suspension or removal proceedings should be subject to an independent 

review. This principle may not apply to the decisions of the highest court and those of the legislature in 

impeachment or similar proceedings.  

Basic Principles on the Independence of the Judiciary, 1985 (UN), 
http://www.unhchr.ch/html/menu3/b/h_copm50.htm
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7.  Codes of Judicial Ethics16:

A common denominator among all the systems of the concerned States is 
absence of special and specific legal texts on judicial ethics. 

However, the principles of judicial ethics can be derived from some general 
and specific legal texts in these States.  The most important of them are the 
provisions concerning the ethical competence of candidates for judicial appointments 
and the obligation to disclose their incomes in accordance with the illicit gains laws 
that deal with nominees for public office, and some specific provisions in certain 
States, such as Jordan, where Articles 17 and 37 of Law No. 15 of 2001 concerning 
the independence of judges obligate judges not to breach their job duties and not 
violate integrity, dignity and probity.  Moreover, Article 15 requires judges to take an 
oath of loyalty to King and country.

However, in this context, it is worth pointing out that at the Arab regional level 
it is expected that a code of judicial ethics will be issued.  This is based on the 
recommendation issued by the Conference of Presidents of Judicial Inspection 
Organizations in the Arab States held in February 2004. 

                                           
16

- See: 
TI Source Book 2000: Confronting Corruption. The Elements of a National Integrity System Category: 
Codes of Conduct - Judges and Judicial Employees, Canadian Judicial Council, Ethical Principles for 
Judges 1998  

This statement of ethical principles for judges was prepared for the Canadian Judicial Council by a working 
committee which included four Chief Justices and an academic. 

It was designed to represent a concise yet comprehensive set of principles addressing the many difficult ethical 
issues that confront judges as they work and live in their communities, and to provide a sound basis to promote a 
more complete understanding of the role of judges in society and of the ethical dilemmas they often encounter.

"In most Arab nations, as in most civil law nations, control over discipline rests with the nation's 
judicial council. To the extent that the council is independent, the disciplinary process may also 
be independent. 

While this section focuses on the development and enforcement of ethical standards, it may be 
useful, in closing, to consider those standards of judicial conduct set down by Ibn Al-Rabi' over a 
thousand years ago: 
A judge should be God-fearing and dignified in demeanor; 
He should have sound common-sense and be conversant with the best of judicial literature; 
He should bear an absolutely impeccable character; 
He should not deliver judgments before he is satisfied that full proof has been laid before him, 
nor delay judgment when sufficient evidence has been produced; 
He should be fearless in awarding what is right and due; 
He should accept no present nor hear any recommendations; 
He should see no party concerned in private; 
He should rarely smile and speak little; 
He should accept no favor from any party concerned; 
He should take great care to protect the property of orphans*. " 

The Arab Judicial Forum, Theme 1: Judicial Selection, Ethics and Training
http://www.arabjudicialforum.org/ajf_wp_1.html



Regional Comparative Report on the State of the Judiciary  

36

8. Judges’ Work Tools17:

In addition to their private libraries, until very recently judges in the concerned 
countries relied on traditional references as their tools for work and revision, e.g. 
printed collections of laws or books that are kept at their disposal in the libraries at 
the palaces of justice or the bar associations.  In order for them to have access to 
legal information or modern interpretation, it required a lot of effort on their part in 
searching for such material in court files or perusing whatever is published in 
periodicals that are basically incomplete and rarely publish these judgments except 
after a long time has passed.

 However, the current approach in most of the concerned countries is to move 
toward building libraries and computerized information centers.

In Lebanon, in addition to the printed library collections and references that 
are available in the palaces of justice and at the library of the bar association, a 
modern e-library was set up, which is unique to the Arab World.

In Jordan, in addition to the official gazette, judges can have access to legal 
texts electronically; however, the Jordanian legal web site is incomplete.  It only 
publishes the texts. 

In Egypt, references are limited to the official gazette and the Egyptian Fact-
Book, both of which publish laws and ministerial decisions, and although published 
regularly are experiencing difficulties documenting their sources.  More than one 
edition can be issued in one day under different numbers.  Some judges rely on what 
is being offered to them by the Judges’ Club, e.g. computers at reduced prices, and 
the use of compact discs that contain some laws, which are provided by some 
private companies.  Moreover, they may refer to some of the rulings of the Court of 
Cassation through the information bank at the Judicial Information Center 
established in 1990.  This Head of this Center is a judge, assisted by a technician 
and staff.  As for the rest of the concerned States, printed references are still the 
bases of legal information for judges, despite the existence of some electronic tools 
that are not complete.

                                           
* Muhammad Tal'at Al-Ghunaimi, Professor of International Law, Alexandria University, "Justice and 
Human Rights in Islam," in Gerald E. Lampe, ed., Justice and Human Rights in Islamic Law 2 
(International Law Institute 1997). 

17
 See the study on the projects to computerize judicial procedures in some Arab States (Yemen, 

Dubai, Kuwait, Egypt, Morocco).  Dr. Wasim Harb.  

"Courts have changed dramatically as well. For today's judge, a computer and a conference room may be 

more important than a courtroom… While judges need highly developed "people skills" to meet these 

new challenges, they also need greater knowledge and sophistication than ever before to deal with the

complex and novel issues that come to the bar of justice…" 

STATE OF THE JUDICIARY,77th Legislature, February 13, 2001, Chief Justice Thomas R. 

Phillips, http://www.tomphillips.com/state.htm
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9.  Access to Justice18 and Trial Transparency 

 Despite the fact that there is access to justice for all in all the concerned 
States, and there is no discrimination among litigants based on sex or social status, 
or any discrimination whatsoever which precludes their access to the courts, there 
are nonetheless obstacles to this access. 

                                           
18

See:
      Reforming Civil Justice Systems: trends in industrial countries, PREM notes Public sector, number 46, 

October 2000, the World Bank, written by Adrian A.S. Zuckerman (Fellow in law, University college, Oxford 
University).  

- Reducing Court Delays: Five Lessons from the United States, PREM notes Public sector, number 34, 
December 1999, the World Bank, written by Richard Messick (senior public sector specialist, PREM 
Network, with assistance   from Nan Shuker, Associate Judge, Superior Court of the district of Columbia; 
Nicholas Pace, Senior Associate, Rand Institute for Civil Justice; and Brian Ostrom, Research Director, 
National Center for State Courts).

- Access to Justice: the English experience with small claims, PREM notes Public sector, number 40, May 
2000, the World Bank, written by John Baldwin (Director, Institute of Judicial Administration, University of 
Birmingham, England). 

- The Law and Economics of Judicial Systems, PREM notes Public sector, number 26, July 1999, the World 
Bank, written by Steven Shavell (Professor of Law and Economics and Director of the center for Law, 
Economics, and business at the Harvard University Law School) on February 9, at a PREM seminar on 
judicial reform. 

-      Legislation on freedom of information: trends and standards, PREM notes Public sector, number 93, October 
2004, the World Bank, written by Toby Mendel (Law Programme Director, article 19). 

*   Criminal procedure in the Arab legal systems and the protection of human rights.  Prepared by Mahmoud 
Cherif Bassiouni, President of the International Institute for Higher Studies in Criminology, Siracusa, Italy, and 
Dr. Abdel Azim Al-Wazir, Secretary-General of the Egyptian Society for Criminal Law. 

“ A.  Before Trial
1. The right to freedom (a person may not be arrested or detained arbitrarily, without legal cause, 

or without having reason to predict it) 
2. The right of the detained person to examine the reasons why he was arrested. 
3. The right to an attorney prior to trial, and the right to choose the attorney, and the right to judicial 

aid.
4. The right to have contact with the outside world. 
5. The right to a speedy arraignment before a judge. 
6. The right to challenge the legitimacy of the detention (with the consequential right to claim 

damages for the illegal arrest). 
7. The right to a fir trial within a reasonable period of time. 
8. The right to have sufficient time and facilities to prepare his defense. 
9. Rights during the investigation phase (prohibit statements taken under coercion, prohibit 

torture…) 
10. The right to humanitarian conditions while under arrest. 
B. During Trial
1. The right to equality before the law and the courts without any discrimination based on the 

element of difference. 
2. The right to a trial before a competent, fair and independent court, structured in accordance with 

the provisions of the law, and in a manner the respects the principle of separation of powers. 
3. The right to an open and public trial. 
4. The defendant is resumed innocent (presumption of innocence). 
5. Laws may not applied retroactively. 
6. The right to appeal and have a second tier of trial

A List of the Most Important International Standards of Fair Trial www.mowaten.org/human/6-
04/human-03.htm
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Among the principal foundations of justice is its being free of charge.  However, 
this gratuitousness is not applied in many of the States, and if so would be relative.  
Therefore, in many cases the court fees preclude easy access to justice.  Despite 
the existence of systems for judicial aid, access to this aid is fraught with obstacles 
and under conditions.  Moreover, attorneys’ fees are high and unaffordable to many 
of the classes of society. 

     In Lebanon, despite the reduction of court fees, they are still very high, especially 
if the relative fees are added (2.5%), which are collected as a percentage of the 
lump-sum amounts claimed, i.e. fixed amounts, and the fees for the judges’ mutual 
assistance fund and for attorneys’ retirement, as well as the monetary fees that are 
collected in stamps.  Thus, Lebanon becomes one of the countries with the highest 
cost justice system.   

In Jordan, the court fees were set as varying percentages based on the 
amounts claimed in the case, and a reasonable ceiling was set for the fee, meaning 
that it cannot exceed a specific amount regardless of the amount claimed.

In Kuwait, a fee was set for the first 10,000 dinars of the amounts claimed, 
and another lower one for anything over these amounts.  Thus, the total fees paid 
are acceptable.  The same applies in the other Gulf States.

With respect to Yemen, the Court Fees Law had been a stumbling block for 
litigants due to their being too high as set by the law.  These fees were amended by 
Law No. 28 of 1999, to make them within reach of a large number of indigent 
individuals and groups.  This opened the door wide to litigation and, in many 
instances, to malicious lawsuits, which worsened the problem of caseload. 

On the other hand, in spite of the principle of free access to justice for all, 
Yemeni rural women are not able to access the courts because of social reasons.

Litigants in Morocco are suffering from high court fees and complicated 
procedures for accessing the courts.  However, these fees and procedures, even 
though some people in the various concerned countries see them as a way to deal 
with the problem of caseload and so they increase them, or as a way to facilitate 
access to the courts, and so they reduce them, it is imperative in our view that they 
not be looked at though this curative prism because access to justice must not be 
impaired by any financial obstacle, but rather the course and access to it, and the 
competent and efficient administration thereof, must be governed by other standards 
related to the efficiency and adequacy of the judicial body as a whole and the 
education of individuals and groups on exercising their rights and civil awareness.
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 The other obstacle to achieving access to justice and the application thereof is 
the problem of court caseload19.  If we exclude the courts of Dubai, all the courts of 
the other concerned States are suffering from caseload congestion as represented 
by the large number of cases brought before the courts and the modest number of 
those actually decided by final judgments.  In Lebanon, the problem of court 
caseload is severe because of the insufficient number of judges and delays in trial 
procedures due to notice service procedures and court session management.  It 
should be noted here what Kuwait did to encourage judges to speed up the process 
of deciding backlogged cases, when it offered allowances in return for giving up their 
vacation time to work instead, if they so desired.

These obstacles themselves can be considered common among all the 
remaining countries, which, in some cases, are aggravated by the unsuitability of 
workplaces, the financial insufficiency of judges, the unavailability of work tools and 
legal references to them to enable them to decide cases quickly and competently, or 
the act that judges take on other work aside from their judicial duties, such as 
teaching, writing, and others, which impedes their work output.  

There is no doubt that these obstacles to achieving access to justice 
inevitably lead to acute cases of denial of justice, and thus loss of confidence in the 
judiciary, and thereafter an avoidance thereof and a resort to alternative means to 
obtain rights, with all bad influence this has on the reputation of the adjudicating 
bodies and the negative impact on the economy and investment, because the most 
important requirement for investors is to give them confidence that their investments 
will be protected by a speedy and effective judicial system that enables them to have 
access to, and exercise, their rights when encountering any pitfalls.

Finally, despite that fact that the principle of open and public trial which is 
among the basic principles that lead to transparency, is applied theoretically in the 
various concerned countries, the way court hearings are managed and replacing oral 
arguments with written memoranda and briefs, and not publicizing court judgments 
and their summaries, and the difficulty of accessing court information except by 
searching in the court files themselves, have all relatively constrained the principle of 
open and public trials.  This is in addition to the fact that some trials are converted 
from open to closed trials, or restricting access to them to a limited number of 
spectators in some cases that deal with personal status matters or certain criminal or 
political trials.  

                                           
19

 See Annex No. 4, Statistical Data on Court Case Flow and Case Disposition, taken from a study on 
the projects to computerize judicial procedures in some Arab States (Yemen, Dubai, Kuwait, Egypt, 
Morocco).  Prepared by Dr. Wasim Harb.  
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*  Article 10 of the “Universal Declaration”; Article 14(1) of the “International Covenant”; Article 6(1) of the 
“European Convention”; Article 20(4) of the “Statutes of the Tribunal of Yugoslavia”; Article 19 (4) of the 
“Statutes of the Tribunal of Rwanda”; and Articles 64(7) and 67(1) of the “Statues of the International 
Criminal Court”. 

 ** Article 11 of the “Universal Declaration”; Article 36(1) of the “Body of Principles”; Article 8(5) of the 
“American Convention”; and Article 26 of the “American Declaration”.  

*** Article 14(1) of the “International Covenant”; and Article 6(1) of the “European Convention”. 

“The right to have cases heard publicly is a fundamental guarantee of the equity and 
independence of the trial system, and a means to preserve public confidence in the justice 
system”. 

Courts must conduct all their hearings and render their judgments within the framework of 
openness, except in some precisely specified, limited exceptional cases.* 

Moreover, the right to open hearings of “criminal “ cases is also guaranteed by international 
standards.** 

The right to a public trial does not only mean the appearance of the parties of a case at the 
hearings, but that the hearings are open to the public as well.  The public has the right to 
know how justice is administered and the verdicts that are handed down by the judicial 
system. 

Observers who keep track of trials rely on the right to perform their function in an open trial, 
and their right “to attend open hearings, proceedings and trials, and form their own opinion 
on the extent of their compliance with the national law and the applicable international 
commitments and obligations”.  This right is explicitly guaranteed within “the Draft 
Declaration for the Defenders of Human Rights” which was adopted by the United Nations 
through its General Assembly in 1998”.    

http://www.amnesty-arabic.org/ftm/text/section_b/chapter14.htm

« The reasons for which the press and the public may be excluded from attending all or 
some of the hearings of a case are one and the same in both the “International Covenant” 
and the ‘European Convention”.  They are:  public morals (some cases may entail sexual 
crimes; public order, meaning first and foremost order inside the courtroom; national 
security in a democratic society; and when secrecy becomes necessary to protect the 
interest of minors or the private lives of the parties of the case; or if the court sees a dire 
necessity to do so in special cases where publicity would impair the interest of justice.*** 
All of these exceptions have been thoroughly explained.

http://www.amnesty-arabic.org/ftm/text/section_b/chapter14.htm
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Section Two:  Reform and Development Plans20

I.  Raising the Issue:

 Before embarking on examining judicial reform and development plans in the 
concerned States, we must clarify one matter which is the distinction between  
reform plans and experiences of the past and those that are under preparation and 
implementation. 

 In this context, we must explain that the main problems that the judicial 
systems are experiencing in the various concerned countries are somewhat similar 
in terms of diagnosing the disease.  In summary, they are the lack of total judicial 
independence  and the interference of the executive branch basically in the affairs of 
the judiciary, especially in the financial and administrative aspects, and the authority 
of the ministers of justice over the offices of public prosecution, through which it 
extends to the administrative and judicial aspects of these offices, with the one 
exception of Kuwait where the minister has no authority over the judicial aspect of 
the public prosecution’s work.21

On the other hand, there is the interference of the executive branch, which is 
its hegemony over the supreme judicial councils, whether in its membership on these 
councils, or even its presidency thereof, or in the appointment of their members and 
the composition of the councils.  Thus, it directs the work and decisions of the 
councils, except for very minor exceptions here and there. 

                                           
20

- See: 
- Judicial Reform: The Why, The What, And The How, Richard E.Messick, Co-Director, World Bank Thematic 
  Group On Legal Institutions, Conference Of Strategies For Modernizing The Judicial Sector In The Arab World, 
  March 15-17 2002, Marrakech, Morocco 
- Judicial Reform: Improving Performance and Accountability in Asia, April 24- June 5, 2001, World Bank  
- Judicial Reform, Issue Briefings 2001, September 2001, By Patricia Armstrong, www.bicusa.org
- Judicial Reform In Latin America, Stanford University, Brent Barton, 
www.ruf.rice.edu/poli/UGRC2002/barton.doc

21
 See Annex No. 1, Comparative Illustration of the Problems of the Arab States, as they appeared in 

the responses to the questionnaire and the national reports, taken from a study on the state of affairs 
of public prosecutions in some Arab States, modernizing the public prosecutions in the Arab States :  
Horizons and Challenges, Marrakesh, 12-13 March 2004.  Prepared by Dr. Wasim Harb.  
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In terms of the availability of resources and human talent, many of the 
countries lack the resources for training and educating judges, and a sufficient 
number of them as well as much of the infrastructure, from material such as suitable 
court buildings, to the equipment needs of these buildings, and the ability to access 
legal information or computerization.  Moreover, the legal, financial and social 
obstacles that preclude the easy and free access to justice still exist in many of the 
concerned States. 

* Peter H. Russell, "Towards a General Theory of Judicial Independence," in Peter H. Russell and David M 
O'Brien, eds., Judicial Independence in the Age of Democracy, 11 (The University Press of Virginia 2001) 
(hereinafter, "Comparative Judicial Independence").  
** Bangalore Principles, Value 1, 1.2, 1.3, 1.4. The Bangalore Principles stress not solely actual autonomy of 
judges, but the appearance of independence. Id. at Value 1, 1.3. See also J. Clifford Wallace, "An Essay On 
Independence of the Judiciary: Independence From What and Why," 58 N.Y.U. Annual Survey of American Law 
241, 250 (2002) ("If a country's citizens . . . perceive [the judiciary] to be influenced by other branches of 
government or non-governmental entities, they will not resort to it for dispute resolution."). 

"Judicial independence has been described in various ways. The Canadian scholar Peter H. Russell 
finds four aspects to judicial independence: pressure from sources external to the judiciary, pressure 
from sources within the judiciary, pressure on the judiciary as a whole, and pressure on individual 
judges*. External pressure comes from other parts of the government, principally the executive 
authority, or private parties. Internal pressure comes from other judges, primarily senior judges that 
may improperly influence junior judges. Pressure on the entire judiciary might come in the form of the 
legislature's dramatically reducing funding for the courts or curtailing the jurisdiction of the ordinary 
court system. An instance of improper influence on an individual judge is a bribe. In attempting to 
define when judicial independence is undermined, Russell maintains that the risk arises when 
"influences undermine a judge's capacity to adjudicate-that is to be accepted by the contesting parties 
as a common judge for the settlement of their legal disputes." This theoretical framework is put into 
more concrete form in the Bangalore Principles, which specifically hold that a judge "shall be 
independent in relation to society in general and in relation to the particular parties to a dispute"; a 
judge shall be free from "inappropriate connections with, and influence by, the executive and 
legislative branches of government"; and "independent of judicial colleagues" with regard to a judge's 
decisions.** " 

The Arab Judicial Forum,Judicial Reform,

http://www.arabjudicialforum.org/ajf_wp_overview.html

"The globalization of the economy, social trends and other factors present new demands on 
judiciaries internationally, while at the same time technological and communicational advances offer 
opportunities to judicial policy makers to make justice more accessible, transparent and effective…" 

E-Justice: Towards a Strategic Use of ICT in Judicial Reform, By Waleed H. Malik , March 2002, 
http://www.pogar.org/publications/judiciary/wmalik/

"The capabilities of information and communication technologies, together with a rising sense among 
people all over the world that they are entitled to participation openly in government and society, offer 
enormous potential for advances that can be of great and lasting benefit to all people of the world… 
and particularly to the poorest people of the world." 

James D. Wolfensohn, President, The World Bank 
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 This is in addition to the existence of a structural flaw in some of the judicial 
systems, from the existence of courts that are in conflict with the principles of 
equality before justice, e.g. the exceptional courts or others that violate the principle 
of State sovereignty such as the religious denominational courts.

Many of the concerned States are aware of these problems and obstacles, 
either wholly or partly.  For some periods of time, they tried to implement reforms of 
which many were partial and did not cover all the existing problems for a variety of  
reasons such as the socio-structural make-up of the concerned societies and the 
nature of the ruling regimes, or the predominant executive administration that views 
the judiciary not as an independent  self-standing branch of government, along with 
the other two branches, and therefore represents one of the facets of State 
sovereignty, but rather as a department that is evolutionarily a part of the legislative 
branch, that applies and interprets the laws that it legislates.  But most likely its 
subordination is to the executive branch, which in most cases in the Third World is 
dominant over all the other branches, and makes the judiciary one of its departments 
over which it is administratively and financially hegemonic and most likely has it 
under its moral hegemony as well.   

In this chapter, we will review a part of the reform plans that were 
implemented, or that some countries tried to implement and of which most were 
partial, and the extent of success of those parts that were actually implemented.  In 
addition, we will review some plans that are under preparation and expected to be 
approved, especially the integrated plan that the Jordanian Ministry of Justice is 
putting together in preparation for its approval and commencement, which is 
considered the only pioneer project in the area it covers in terms of its inclusiveness 
and adaptation to global development and modernity in this area.  This is not to 
neglect the justice reform plan which is being implemented in Algeria within a time 
frame of five years, as well as its counterpart in Morocco.

II.  Past and Present Reform Experiences and Attempts to Reform22

1.  Lebanon

A.  On 21/12/2001, Law No. 389/2001 was enacted, and pursuant to which 
the Ordinary Judiciary law No. 150/83 was amended, where it became possible to 
have two members on the Supreme Judicial Council elected by the members of the 
Court of Cassation, by the judges of this court.  In addition, pursuant to this law the 
judicial formations that the Supreme Judicial Council composes become effective by 
a decision from the council to be issued by a majority vote of its members in the 
event of a disagreement between its decision and that of the Minister of Justice in 
this regard.  This law also granted judges the right to appeal the decisions of the 

                                           
22

See Annex No. 2, Comparative Illustration of the Development Projects of the Arab States, as they 
appeared in the responses to the questionnaire and the national reports, taken from a study on the 
state of affairs of public prosecutions in some Arab States, Modernizing the Public Prosecutions in the 
Arab States:  Horizons and Challenges, Marrakesh, 12-13 March 2004.  Prepared by Dr. Wasim Harb. 
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disciplinary tribunal before the High Judicial Disciplinary Body.  Finally, this 
amendment addressed the powers of the Supreme Judicial Council in terms of 
enhancing them with regard to the discipline of judges, and dealt with the inspection 
body with respect to directing admonitions to judges and recommending their 
discipline.

B.  Among the projects currently pending implementation is the Judicial 
Studies  Institute Reform Plan, which saw the light of day upon the insistence of the 
Supreme Judicial Council.  This reform is taking place in cooperation with the French 
Judicial Studies Institute.  The reform process began in the winter of 2004, and is 
embarking on setting up a full-time position for the head of the institute and 
appointing an administrative director therefor (not necessarily from among judges), 
expanding the administrative cadre, modifying the applied and theoretical academic 
programs, and expanding the scope of its activities in educating judges and offering 
education to them, their assistants and court experts, and finally securing a special 
building for the Institute.

C.  There is another project currently pending implementation, which is the 
complete computerization of the judicial work in all aspects thereof.  A contract was 
signed this year with the European Union in this regard and is now being executed.  

D.  There is also a project set up by the Ministry of Justice with the European 
Union, which has not been implemented.  It is a project to establish a model 
commercial court in Tripoli, but the former Minister of Justice was not convinced of 
the feasibility of the project.

E.  Among the important comprehensive projects that were designed and are 
still going back and forth among parliamentary committees, is a reform plan 
proposed by ten representatives from the Chamber of Deputies among whom are 
the presidents of representational councils and former governments.  This project 
aims to establish a supreme council for the ordinary, administrative and financial 
judiciaries entrusted with overseeing the affairs of the totally independent judicial 
branch, and has exclusive authority over judicial formations, achieving administrative 
and financial independence for the judiciary, clarifying the relationship between the 
Minister of Justice and the public prosecution, in addition to dealing with the issue of 
rising court fees and the shortage in the number of judges, and ultimately facilitating 
access to justice. 

2.  Egypt

In spite of the many problems facing the Egyptian judiciary, as represented by 
the continued operation of exceptional courts or referring civilian defendants to 
military courts, and the unlimited authority of the Interior Minister over the courts and 
judges, as well as the authority of the court’s administrative supervisor and the 
financial and administrative link with the executive branch, the large deficiency in the 
material resources of judges, whether in regard to their financial sufficiency or their 
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access to legal information through data banks and e-publishing, we nonetheless do 
not see any reform and development plans that have been implemented or are 
pending implementation except the project prepared by the judges in Egypt to 
amend the Judicial Branch Law No. 46 of 1972.  

The purpose of this project is to achieve financial and administrative 
independence for the judiciary and generally the independence of the judiciary from 
the executive branch.  However, this project has not yet been enacted into law and 
the prospects of its transformation into law are still remote.

It should be noted in this regard that said law does not extend to the technical 
aspects related to information, training, education and the sufficiency and efficiency 
of human resources and other problems facing the judiciary and the facilitation of 
access thereto. 

With respect to the computerization and automation of the judiciary, a judicial 
information center was established in 1990.  A contract was entered into with IBM 
Corporation and the Ahram Company to set up a data bank for the rulings of the 
Court of Cassation.  The Center’s role is focused on developing effective 
management of the Egyptian judicial system through utilizing information technology, 
developing work procedures providing training and technical sport to the agencies of 
Ministry and providing services to the citizens in Egypt and other places.

In the short term, the Center aims to computerize the courts of first instance, 
and complete the computerization of the courts of appeals and cassation and the 
offices of real estate registration.  In the long term, it aims to set up an information 
exchange network for all the sectors of the ministry, and finish the computerization of 
the central administration and intercommunication among the systems.  Information 
technology systems are being set up, either by the Center’s human resources or by 
outsourcing some of the work to local companies.

3.  In Yemen23:

The judicial system in Yemen is suffering from a number of erroneous 
practices that find their source in the confusion between the functions of the 
administration, particularly the Ministry of Justice, and the judicial body, and between 
the administration and the functions of some courts.  In addition, it is experiencing a 
large incompatibility problem within the State institutions in general. 

A.  The Council of Ministers has approved the judicial reform plan upon the 
recommendation presented by the Ministry of Justice in 1997.  The plan presented a 
description of the judicial situation in Yemen, and thereafter presented a vision with 

                                           
23

 See Annex No. 6, The Main Features of the Judicial Reform Plan, as set by the Council of Ministers 
in 1997.  The Yemeni Republic.  Ministry of Justice. 
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respect to reform within the context of a comprehensive plan to reform the State’s 
public institutions.  This plan is based on the following basic issues: 

- Complete the infrastructure of the judicial institutions. 

- Establish specialized courts and courts of specific jurisdiction, and 
enhance the role of commercial courts. 

- Train and educate the individuals of the judicial branch, and introduce 
information systems and databases to the work of the judicial system. 

- Promote the judicial police and activate its role in judgment execution. 

- Activate the role of the judicial inspection. 

- Develop legislation and deal with the inconsistencies therein. 

 It is noteworthy that the Ministry of Justice did in fact set up the judicial 
information center, which in 2002 began to achieve significant results in the area of 
computerization of State administrations.  A five-year plan was prepared to connect 
the different courts that are scattered about the country and the Ministry of Justice 
agencies to a network and prepare a model project for all the courts.  The 
implementation came to a stop temporarily awaiting the modernization process of the 
judicial system to be completed. 

 B.  The United Nations, through the United Nations Development Program, 
became aware of the mismanagement in the judicial establishment that the Yemeni 
judiciary was experiencing and the difficulty of access to the courts.  Therefore, in 
2001, the Yemeni government prepared a plan in which it set the priorities for the 
development and support of the judicial system that covers the basic issues stated in 
the aforementioned judicial reform plan.  However, the United Nations confirmed that 
the implementation of said plan was slow and not serious. 

Prior to this plan, an agreement between the Yemeni Republic and the United 
Nations had been signed in 2000 for the training of the Ministry of Justice staff and 
securing the necessary facilities, as the development of the judiciary in Yemen is 
among  the concerns of the United Nations.

4.  Kuwait

 Prior to its independence, Kuwait became aware of the importance of 
regarding the judicial branch as one of the branches of government, and as an 
independent entity of its own.  Then the Kuwaiti constitution was promulgated after 
independence, establishing this principle and developing the judicial organization law 
that was drafted prior to independence in 1959.

The old Judicial Organization Law was repealed by Decree No. 23 of 1990 for 
the purpose of developing and strengthening the independence of the judiciary.  
Despite the seriousness of this law, it was amended in a manner that guarantees the 
judiciary even more independence, affords more immunities and safeguards for the 
judges, and preserves the reverence of the judiciary.  The last amendment was 
issued in 2003, establishing judicial independence and limiting the authorities of the 
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Minister of Justice with respect to the public prosecution, made the Supreme Judicial 
Council the supreme authority within the judiciary, gave the inspection status and 
reverence, and made it independent of the Supreme Judicial Council such that it 
would not be under any influence but its own conviction and satisfaction. 

 In 1996, the Kuwait Institute for Judicial Studies was established.  Prior to this, 
Kuwaiti judges had been training in institutes outside the State of Kuwait, such as in 
Egypt or others. 

 Lastly, in terms of the computerization of the Ministry of Justice, the automatic 
information center in the Ministry of Justice was set up pursuant to Ministerial Decree 
No. 106 issued in 1980.  The Center was re-organized by virtue of Ministerial Decree 
No. 21 of 26/3/1990. 

 The Center consists of four sections:  analysis and systems development 
observation, technical support observation, operation and microfilm observation, and 
statistics and public affairs observation, in addition to a technical office.  In 1995, a 
ministerial decree was issued concerning the standardization of the organizational 
structures of information centers in the State’s institutions.  Among the Center’s 
achievements are setting up a case registration system, a court hearing secretarial 
information system (1994) for all the courts, the execution department information 
system (1995), the marriage and divorce system (1992), the criminal justice 
administration system (1993), the court fees system and court experts system 
(1999), the notarization system, pricing system, seized items systems, attorneys 
registry and tracking system for notice servers.  

5.  The Emirate of Dubai

The laws and regulations that were recently approved by the Emirate of 
Dubai, among which are Regulation No. 1 of 1996 as amended by Regulations Nos. 
1, 2 and 3 of 1999 concerning the salaries of judges and staff, as well as the Court 
Structuring Law No. 3 of 2000, and the courts that were established thereby, are not 
less developed than the laws and institutions of the civilized countries.  However, the 
human component, even if it still progressing and even if it was the first among its 
counterparts in the concerned States covered by this report to use computerization, 
is still in need of experience and development because of its newness. 

Law No. 3 of 2000 divided the Courts Department that it established into five 
departments, among which is the information technology department which consists 
of two sections, the operations and technical support section, and the systems 
applications section. 

In terms of the computerization of judicial work, it began in 1993 and was 
applied to the courts at all levels.  It includes the case management system, case 
system, financial system, file tracking system, process servers system, notaries 
public system, marriage, divorce and witness system, legal rule system, incoming 
and outgoing tracking system, and human resources management system.
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6.  Bahrain

It appears that the promises made by the King of Bahrain upon his 
ascendancy to the throne in 1999 to implement sweeping reforms of the 
administration in general to improve the standard of living and fight administrative 
corruption on the one hand, and the economic problems on the other hand, did not 
address the judicial system. It was limited to justice administration, as a decree was 
issued for the organization of the Ministry of Justice, and we have no information on 
the modernization, development or computerization of the judicial institutions.

It is worth noting that there is a project funded by France for judicial 
cooperation with the University of Bahrain and the Ministry of Justice, bearing in 
mind that the amount of the project is diminutive and the project has not achieved 
any practical results to-date. It is still pending implementation. 

7.  Algeria

Due to the general awareness of the authority and the public for the need to 
restore credibility to the judicial system, which was the subject of valid criticism, this 
system is now subject to a profound reform process, based on the recommendations 
of the national committee for justice reform.

This committee prepared its report and submitted it to the President of the 
Republic.  It included a real rejuvenation of the justice sector in order that it can 
adapt to the current state of affairs and also to modernize it.

The justice reform plan was approved by the Council of Ministers, and the 
period for its implementation was set at five years.

This reform aims to revise the laws, and create a self-renewing climate for the 
application thereof.  In addition, it gives great importance to human resources.  The 
most important issues addressed in this plan are the following: 

 At the human resources level:  Improve the efficiency of judges through 
training courses and extending the training period for judges in the 
future, as well as increasing the number of judges and the number of 
student judges to cover the deficit. 

 At the level of administration of justice:  Modernize the justice system to 
make it accessible to all, effective and speedy, and give judges the 
technical means necessary to perform their functions in the best 
manner possible. 
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 At the legislation level:  Develop some legislation in light of the 
examination and recommendations of the national committee for justice 
reform.  The plan includes systems development, modernization of 
methods, improving the qualifications of judicial assistants, 
guaranteeing the re-organization of the central administration of the 
Ministry of Justice, re-examining the judicial bodies, and reaching an 
appropriate level for the penal system. 

8.  Morocco
24

 The problems experienced by the Moroccan judiciary are similar to those in 
the concerned countries covered in this report; however, Morocco is distinguished by 
its containment of all these problems together, which are the difficulty of access to 
the courts because of the high court fees, judicial procedures, heavy caseload, the 
relativity of independence of the judicial branch, low salaries of judges and their 
assistants, poor infrastructure, and a shortage in the number of judges made worse 
by the increase in non-judicial jobs that they are pursuing.

A comprehensive justice reform plan was proposed, and is currently pending 
implementation.  The goal of this plan is to rehabilitate and modernize the courts and 
adopt a new approach to international cooperation.

The rehabilitation aims to restore the confidence of the citizenry in the 
judiciary by limiting the rules of procedure of the central administration and the courts 
by clearly defining the functions of each entity and have absolute respect for the 
independence of the judiciary to avoid any intermeshing or flaw in the management 
or any ambiguity, and to stop all interference in order to reinforce independence and 
prevent influence.  This can be achieved by strengthening the authority of court 
presidents and public prosecution heads, doubling inspection operations, monitoring 
the workflow at the courts by reinforcing the inspection body with human resources, 
material support and adopting a system of automatic inspections.  This is in addition 
to the rehabilitation and righting the path of the Supreme Judicial Council and 
subjecting judges to an efficiency and merit system in promotions, and to announce 
the reform program in the media to make the public aware that reform is the 
responsibility of everyone.

With respect to the modernization of the judicial system, it deals with the 
improvement of the work conditions of judges and their assistants, and a re-
examination of judicial education, enhancing the opportunities for access to the 
courts, integrating the experiment of specialized courts in the Moroccan judiciary, 
humanizing prisons, and amending some legislative texts to adapt to the reform 
mentality.
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 See Annex No. 7, Justice in Morocco—The Horizons of Reform.  The Kingdom of Morocco, Ministry 
of Justice, Secretariat-General. 
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As for the computerization of the central administration and the courts, it will 
be achieved by introducing information technology to the central administration and 
the courts.  At the present time, model experiments are being conducted at several 
administrative levels in the courts.

In addition, a thorough revision of judicial training will be based on developing 
the system of candidate admission to the judicial institute under strict requirements 
and having them take a pre-admission test, and the institute's programs will be 
revaluated and enriched by introducing foreign languages and comparative law and 
other subjects, as well as developing the teaching method by strengthening the 
practical aspect and benefiting from modern technology, and opening the institute to 
university students.  The education will be ongoing, continuing and compulsory.

The reform plan gives great importance to enhancing access to justice, which 
extends to facilitating procedure, improving judicial aid to indigents, eliminating 
malicious lawsuits and reducing litigation procedures to shorten the length of cases.  
For this, new means and methods will be developed, such as reception and 
communication for litigants, counseling, developing internal arbitration, and relieving 
the courts of some cases that can be resolved by non-judicial means.  Moreover, the 
administrative and commercial courts will be established and integrated into the 
Moroccan judicial system. 

The other dimension of the judicial reform plan deals with a new approach to 
international cooperation for the orientation of human resources and modernizing the 
methods in use.  The World Bank is contributing an amount of $6 million for the 
modernization of the commercial courts, local commercial registers, rehabilitation of 
the national Institute for Judicial Studies, and to set up information systems for the 
Ministry, and prepare an alternative legal and regulatory framework for conflict 
resolution in commercial matters. 

In addition, the U.S. Agency for International Development is supporting a 
project to modernize the commercial courts in Sous-Massa and the central 
administration.

Furthermore, there are administrative agreements for cooperation with France 
and Spain to modernize justice, as well as cooperation agreements with NGO’s, 
such as the International Organization for Criminal Reform (PRI) and the 
International Foundation for Electoral Systems (IFES).

We notice that part of this plan is a complete integrated program for the 
computerization of the courts and central administration, funded locally and 
internationally.  Implementation began in 1999 and the second stage of the plan will 
be completed between 1995 and 1996.
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9.  Jordan25:

The Jordanian judiciary is like all other legal systems of the states that 
separated form the Ottoman Empire after World War I.  It originated inheriting the 
system of multiple judicial forms.  At the beginning, a tribal judiciary evolved 
alongside the regular judiciary, as well as denominational courts that belonged to 
their religious sects with their supreme authorities existing outside the Jordanian 
state.

Among the first reforms was the elimination of the tribal judiciary.  As for the 
denominational courts, they are still in existence similar to their counterparts in Syria, 
Lebanon, Egypt and Iraq.

The Jordanian judiciary is experiencing the same problems mentioned above, 
and in other parts of this report, among which are the absence of total 
independence, caseload congestion at the courts, the need for developing the 
human and material resources that make up the judiciary, facilitating access to 
justice, and having the citizenry’s confidence in the judiciary. 

What it noteworthy here is the general awareness of the problems stated by 
the officials and the hurried search by these officials, represented by the Minister of 
Justice, to find solutions to these problems and to formulate effective plans to make 
this judiciary adapt and keep pace at the scientific, efficiency and productivity levels, 
as well as the independence it relatively enjoys at the present time.

For this purpose, the Ministry of Justice, as represented by the Minister, 
designed a comprehensive judicial upgrading strategy in the kingdom that addresses 
the following issues:

 List the challenges that face the judiciary in Jordan, while mentioning the 
weaknesses and strengths 

 Outline the goals of the strategy plan

 Define the pillars of development, represented by raising the level of 
independence and integrity of the judiciary, while mentioning the secondary 
goals and the work plan that deals with the performance of the various 
aspects of judicial activities, performance, infrastructure and development. 

 Define the goals by determining the expected results of the plan. 

 Define the methodology and approach of the plan by determining the 
activities that must be implemented based on the breaking up of the plan 
into three stages.
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As shown, this plan of which a detailed text is attached to this report 
addresses the modernization and upgrading of all the justice establishments, from 
their juridical concept, to their human and material elements, to their tools.

10.  Tunisia

We did not receive any information on the reform and development plans in 
Tunisia, and we were not able to obtain information in this regard.


